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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 
NO.   22671 

ROBERT  E.  Mcdonough,  et  ai.. 

Appellants, 
-vs- 

snelling  &  snelling,  inc. , 

Appellee. 


on  appeal  FROM  THE 'UNITED  STATES  DISTRICT  COURT 
FOR  THE  CENTRAL  DISTRICT  OF  CALIFORNIA 


BRIEF  FOR  APPELLANTS 


This  is  an  interlocutory  appeal  pursuant  to  the 
provisions  of  28  USC  Section  1292  (a) (1)  from  an  order 
entered  on  October  5,  1967,  granting  a  preliminary  injunc- 
tion (95)-'-  and  the  preliminary  injunction  itself  entered 
on  November  21,  1967.   (See  appellants'  Motion  to  Correct 
Record  regarding  omission  of  preliminary  injunction  from 

*  1 

The  bare  number  indicates  a  reference  to  the  Record 
on  Appeal.   A  number  preceded  by  the  letter  "R" 
designates  a  reference  to  the  Reporter's  Transcript 
of  oral  proceedings. 


the  record) .   The  underlying  action  was  brought  by  Snelling 
&  Snelling,  Inc.,  a  Pennsylvania  corporation,  against 
appellants,  and  other  defendants,  all  citizens  and  resi- 
dents of  the  State  of  California,  for  permanent  injunc- 
tions restraining  all  defendants  from  engaging  in  the 
employment  agency  business,  for  a  declaration  of  the  rights 
of  the  parties  under  certain  terminated  licensing  agree- 
ments, and  for  damages  in  excess  of  $10,000.00   (12a-l) 
The  District  Court's  jurisdiction  was  therefore  invoked 
under  28  USC  Section  1332  (a)(1).   Appellants,  on  October 
25,  1967,  filed  a  Notice  of  Appeal  (97)  and  on  December 
6,  1967,  filed  a  timely  Amended  Notice  of  Appeal  (138). 
This  Court's  jurisdiction  accordingly  rests  upon  28  USC 
Section  1292  (a) (1) . 

STATEMENT  OF  THE  CASE 

This  is  a  trade  secret  case  in  which  there  is  little 
evidentiary  conflict.   Primarily,  the  appeal  proceeds  on  the 
question  of  whether  the  District  Court  correctly  deter- 
mined and  applied  California's  public  policy  on  covenants 
restraining  competition;  and  secondarily,  on  whether 
findings  of  trade  secrets  and  irreparable  injury  are  sup- 
ported by  the  evidence. 

Appellee  is  a  Pennsylvania  corporation  engaged  in 
licensing  and  franchising  employment  agencies  (16) . 

Appellants  paid  appellee  $8,400.00  for  a  license  and 
franchise  to  operate  an  employment  agency  business  in  the 

-2- 


1  ij   City  of  Riverside,  California,  and  entered  into  a  written 


2  license  and  franchise  agreement  on  February  1,  19  65  (20- 

3  25) .   Appellants  rescinded  the  license  for  fraud,  deceit, 

4  and  failure  of  consideration  on  May  19,  1967  (56-58). 

5  fi  Appellee  terminated  the  license  on  July  21,  1967,  for 
e  appellants'  failure  to  pay  overrides  (27-29). 

7 !        As  stated,  the  main  action  seeks,  among  other  things, 

i 

8  j:   a  permanent  injunction  against  appellants  and  other 
t 

9  California  licensees  holding  similar  agreements,  enjoining 
10 \      and  restraining  them  from  operating  their  employment  agency 

11  [j   offices  in  competition  with  appellee  in  areas  and  for 

I 

12  ij   time  periods  stated  m  the  agreements. 

13  ''       The  matter  now  before  this  Court,  however,  arose  out 
of  appellee's  request  for  a  preliminary  injunction  re- 
straining appellants  McDonough  (of  the  several  defendants 
in  the  main  action)  from  opening  an  employment  agency 
office  in  the  City  of  San  Bernardino,  California,  or  within 
35  miles  of  any  other  employment  agency  holding  a  license 
and  franchise  from  appellee.  (14-15) 

The  application  for  the  preliminary  injunction  was 
based  upon  three  considerations: 

1.   That  the  license  and  franchise  agreement  contained, 
in  paragraph  8 (b)  thereof,  a  restrictive  covenant  prohibi- 
ting appellants  from  competing  with  appellee  within  stated 

25  ll   time  and  area  limitations  after  termination  of  the  agree- 

26  ment.   (21-22,  38,  40-42) 


1  p       2.   That  appellee  furnished  trade  secrets  to  appel- 

2  '"  lants  and  that  it  was  entitled  to  restrain  them  from  utili- 

3  I  zing  the  secrets  in  their  San  Bernardino  office.  (38-39) 

4  i  Appellee  relied  upon  paragraphs  2(a),  8(a)  and  8(b)  of  the 

5  I  agreement  wherein  appellants  purported  to  acknowledge  that 

g  !:  the  methods,  procedures,  and  techniques  of  appellee  con- 

ii 

7  I  stituted  valuable  confidential  information  which  they 


8  \     could  not  disclose  or  use  after  termination  of  the  agree- 

[ 

9  I  ment.  (36);  the  contents  of  its  training  manuals  (appellee's 

10  li  Exhibit  "I"  received  in  evidence  at  R  11)  ;  and  the  testimony 
of  its  Sacramento,  California,  franchisee,  Damon  Wheeler, 
received  over  appellants'  objection,  that  the  trade  secrets 
of  appellee  consisted  of  "the  scope  of  the  concept  covered 
in  the  manual,  which  covers  all  phases  of  the  business, 
both  from  a  counselor  and  managerial  point  of  view",  and 
the  "total  approach,  the  philosophy  is  different"  in  that 
Snelling  preaches  "we  place  people;  we  don't  fill  job 

;i  -  . 

18  il  openings",  and  that  the  usua:l  non-Snelling  agency  that 

I 

19  11  he  was  familiar  with  merely  filled  job  orders,   Wheeler 

20  '1     further  stated  that  the  main  theme  that  he  saw  through 

21  ;i  the  Snelling  approach  was  that  "whoever  comes  into  our 
office  is  placeable'  somewhere,  and  that  we  engage  in  finding 
those  people  employment  opportunity."  (R  95-96) 

3.   That  the  Snelling  &  Snelling  name  had  value  as 
a  trade  name  and  that  appellants '  use  of  the  name  "S  &  S 
Agency"  was  an  obvious  derivation  of  the  Snelling  &  Snelling 

-4 
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1  name  and  its  use  in  San  Bernardino  constituted  an  infringe-  I 

2  ;;   ment  thereon.   (39-40)   Appellee  relied  upon  the  contrac- 

3  I   tual  provisions  aforesaid  and  submitted  an  affidavit 

li 

4  ,,   from  Max  Van  Tilburg,  (the  Snelling  San  Bernardino  fran- 

5  ;|   chisee)  stating  that  he  had  received  one  telephone  call 

3  li   from  a  party  who  inquired  whether  another  Snelling  employ- 

7  .j   ment  agency  was  opening  up  in  the  City  of  San  Bernardino. 

8  'i   (94) 

9  j!        4 .   To  support  the  element  of  threatened  irreparable 

i 

10  :|   injury  in  connection  with  its  request  for  the  preliminary 

11  li   injunction,  appellee  brought  in  the  evidence  of  John 
ii 

12  McBrearty,  its  Vice  President,  who  testified,  over  objection 

by  appellants,  that  many  of  its  franchised  offices  were 

looking  at  the  developments  in  appellee's  application  for 

a  preliminary  injunction  against  appellants  and  that  "if 

16  I   Mr.  McDonough  is  allowed  to  leave  the  system"  he  believed 

that  50  franchisees  would  attempt  to  do  the  same  thing  at 

an  annual  financial  loss  to  appellee  of  more  than 

$550,000.00  (R  176/8-177/17) . 

Appellants  resisted  the  application  for  the  preliminary 

injunction  and  obtained  an  order  permitting  continued 
tj 
22  ii   operation  of  the  business  (46)  during  the  protracted 

I 
23''   hearing  of  the  Order  to  Show  Cause.   Appellants  grounded 

their  opposition  to  the  various  considerations  advanced  by 

appellee  upon  the  follov/ing  facts  and  legal  principals: 

1 .   The  Restrictive  Covenant 

-5- 


1  Appellants   opposition  here  was  based  purely  upon 

2  i   legal  principles.   They  were: 

3  !J  a.   The  covenant  in  restraint   of  competition 

'I 

4  :|   and  trade  is  repugnant  to  California's  strong  and  settled 

li 

5  .[   policy  as  expressed  in  Section  15600  of  the  Business  and 
ii 

Q  "   Professions  Code,  and  is  for  that  reason  void  and  unenforce- 

i| 

7  I   abl^j^_ 

8  1  b.   The  provision  in  the  license  agreement, 

9h   paragraph  17,  that  Pennsylvania  law  shall  govern  the  inter- 

10  pretation  thereof  (23)  does  not  override  the  dominant  con- 

11  !!   sideration  that  California's  public  policy  must  be  given 

ji 

12  '■   controlling  effect. 

13  Ij  c.   In  diversity  cases,  it  is  settled  that  federal 

14  courts  sitting  in  California  must  apply  California's 

15  I   principles  of  substantive  law,  including  its  rules  on 

16  ij   choice  of  law.   (These  contentions  of  appellants  were 

17  {   presented  to  the  Court  at  pages  1-7  of  their  Memorandum  of 

H 

•1 

18  j;   Points  and  Authorities  in  Opposition  to  Preliminary  Injunc- 

19  |1   tion  filed  on  September  27-,  1957.   By  accident  and  mistake, 

20  ji   these  points  and  authorities  were  not  included  in  the 
Designation  of  Record-  on  Appeal  and  counsel  for  appellants 

22  I   have  moved  this  Court  for  an  order  correcting  that  omission; 

23  I)   assuming  the  motion  is  granted,  a  record  reference  to  the 

24  jj   fact  that  these  principles  of  law  were  presented  to  the 
I 

25  trial  court  will  then  be  supplied.   The  matters  were  also 

i; 

26  ij   brought  to  the  District  Court's  attention  in  appellants' 


21 


Motion  to  Amend  and  Supplement  Findings  of  Fact  and  Con- 
clusions of  Law  (114-116).) 
2 .   Trade  Secrets 
^  \  Appellants  contended  that  to  be  protectable  by 

;:;  \      ini unction  the  infonr.ation  or  orocesses  must  be  actually 

Of]      -'  ~" 

g    secret  and  confidential;  that  contracting  parties  can  not 
7  i   make  secret  by  agreement  information  or  processes  which 

are  not  in  fact  secret;  and  that  m.atters  of  public  knowledge 


or  of  general  knowledge  in  an  industry  can  not  be  appro- 
priated by  one  as  his  secret.   Appellants'  evidence  showed: 
(a)  there  were  many  other  employment  agency  manuals  avail- 
able in  the  em.ployment  agency  industry,  prepared,  published, 
and  distributed  by  persons  other  than  Snelling  that  contain- 
ed the  substance  and  essence   of  the  methods  and  techniques 
extolled  and  sold  by  appellee  (Defendants'  Exhibit  "B" 
of  October  31,  1957;  R  148/16-23);  (b)  a  personnel  agency 
m.anager  with  sixteen  years  experience  in  the  industry  in 
Southern  California,  twelve  of  them  in  a  management  capacity 
(R  72-73)  stated  there  was  nothing  of  unique  value  among 
the  practices,  procedures  and  policies  advocated  by 
appellee  and  outlined  in  its  manuals  (R  75-76) ;  (c)  appel- 
lant Robert  McDonough's  extensive  contacts  with  other 
employm.ent  agency  operators  not  connected  with  the  Snelling 
.system  disclosed  that  they  all  operated  in  substantially 
the  same  manner  and  utilized  the  same  methods  and  techni- 
23  I ques  as--Sn  ^ling  (R  31-33;  149);  (d)  'that  contrary  to  Mr. 


1  ,  Wheeler's  testimony  describing  the  central  theme  of  the 

2  !  Snelling  methods,  its  manual  recommended  doing  little  or 

3  no  work  on  4  0-60  percent  of  the  applicants  that  come  in 

4,  jj  (R  121/12-122/11)  ;  (e)  the  mass  exodus  of  employment  coun- 

5!  selors  from  Snelling  franchised  agencies, in  California  and 

Q  ■]  elsewhere,  all  of  vjhom  were  well  versed  and  schooled  in 

i. 

7'!   the  Snelling  method  (R  51/5-52/14;  33/4-35/1;  104/6-105/24) 

o  :!   at  a  rate  of  approximately  50  per  year  each  for  McDonough 

1' 
9 !   and  Wheeler  -  and  at  a  rate  over  the  country  of  700  to  1000 

per  year  in  the  total  Snelling  system  (R  224/1-22) ;  (f) 
appellee's  failure  to  police  its  alleged  trade  secrets  in 
•che  case  of  (1)  its  ovjn  former  national  supervisors  who 
becam.e  familiar  with  the  Snelling  method  while  working  in 
its  national  headquarters  and  then  entered  the  industry  as 
agency  owners  or  franchisors,  such  as  Moore,  Crawford, 
Applegate  (R  205-210)  and  Goldberg,  alias  Davis  (R  225-228). 
cr.e  of  whom  sold  and  distributed  his  own  employment  agency 
manual  nationwide  (R  155-160;  22  6)  and  (2)  its  former  fran- 
chisees that  received  the  Snelling  training  and  learned 
the  Snelling  system  and  then  left  the  organization  -  esti- 

~-  .:   mated  to  number  225  out  of  500  franchises  sold  (R  225-226)  , 

ji 

22  '•  including  Jamies  Lapp  (R  210-211)  Edgar  Kopp  (R  212-214)  , 

25  I'  Wally  Sayer  (R  214)  ,  William  McNamara  (R  214-215)  ,  John  Ray 

2-1!;  Manning  (R  215),  Les  Aarons  (R  218-219,  and  Vern  Alexander 

25  ;.,  (R  219-221)  -  at  least  one  of  whom.  (Lapp  R  210-211)  was 

23'  also  a  franchisor.   To  halt  this  mass  dissemination  of 


1  I   its  trade  secrets,  appellee  brought  but  four  to  six  law 

2  l|   suits  designed  to  discourage  this  activity  which  only 

3  I   applied  to  six  of  the  former  franchisees  and  employers 
of  appellee    (R  221/11-223/25). 

Appellants  further  showed  that  certain  techniques 
prescribed  in  appellee's  manual  were  in  direct  conflict 
7  |j   with  the  regulations  of  the  State  of  California  con- 
cerning operation  of  licensed  employment  agencies  and  that 
;;.v.r3uit  of  such  procedures  by  appellants  and  other  fran- 
chisees in  California  enmeshed  them  in  diciplinary  proce- 
edings with  the  State  (McDonough  R  53/25-66/9;  Wheeler 
108/18-113/7) . 

3.   Infringement  of  Name. 

Appellants  proved  that  the  employment  agency  reg- 
ulations promulgated  by  the  California  State  Labor  Com- 
missioner precluded  and  prohibited  the  use  of  the  Snelling 
&    Snelling  designation  as  a  part  of  the  licensed  employ- 
ment agency  name  of  the  various  franchisees  of  appellee, 
and  that  all  advertising  done  by  licensed  employment 
agencies  in  the  Stats  of  California,  including  telephone 
d_rectory  listings,  had  to  be  in  the  licensed  name  of  the 
agency  (R  31;  37-33;  258/260);  that  this  ruling  was  brought 
to  the  attention  of  appellee's  representatives  by  .'/ritten 
notice  from,  the  State  Labor  Commissioner  in  approximately 
Septem.ber  of  1364  -  prior  to  the  date  of  the  license  and 
franchise  agreement  between  appellee  and  appellants  (R  260/ 
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lS-24)  ;  and  thc/c  the  State  had  great  difficulty  in  securing  |j 
compliance  from  the   Snelling  franchisees  in  California 
with  the  name  and  advertising  restrictions  aforesaid  and 
t  it  was  obvious  to  the  State  Labor  Commissioner's 

^ ^o  that  appellee  had  not  informed  their  franchisees 

about  this  lim.itation  on  the  use  of  its  name  in  California. 
(R  2  6  0/19-2  54/2) ;  That  appellee  continued  its  disregard  of 
the  regulations  and  control  exercised  by  the   California 
State  Labor  CoirQiissioner  in  this  respect,  even  up  to  the 
time  of  hearing  the  application  for  preliminary  injunction, 
was  evidenced  by  the  advertisement  in  TV  Guide  in  October 
lSo7,  (Defendants'  Exhibit  "C")  which  was  clearly  in  viola- 
tion of  the  State  regulations  (2^  264/19-266/14)  ;  that 
Robert  Snelling,  President  of  appellee  corporation,  was 
aware  of  som.e  of  the  difficulties  concerning  the  use  of 
the  Snelling  £  Snelling  name  in  California  as  early  as 
Decem.ber  1961  or  January  1962  (R  69/9-71/18)  ;  that  appellant 
Robert  McDonough  had  not  been  informed  of  any  such  dif- 
ficulties during  his  training  session  at  appellee's  head- 
quarters (R  58/6-13) ;  and  that  he  encountered  the  problem 
for  -c.ie   first  time  when  he  applied  for  his  license  in 
California  (R  19/2-20/2);  that  employers  in  the  Riverside 
and  San  Bernardino  area  were  not  familiar  with  the  Snelling 
8c    Snelling  name  and  it  was  of  little  value  to  appellants 
(R  3  5/1-37/1;  and  that  appellants  then  promoted  and  adver- 
-cised  their  own  S  &   S   Agency  name  rather  than  the 
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1  I  Snelling  name  (Defendants'  Exhibit  "A"  of  September  28, 

Ij 

2  ^'  1967.  (R  35/7-37/1)   None  of  this  evidence  was  contradicted 

jj 

3  t  in  the  slightest  particular. 
•.        4  . Irreparable  Injury 


5  I  Appellants  showed  that  in  expressing  his 

6  i      opinion  on  the  subject  of  the  threatened  injury  to  Snelling, 

7  1   McBreartv  was  in  a  state  of  confusion  as  to  whether  it  was 

! 

8  ^      the  opening  of  the  office  in  San  Bernardino  by  appellants 

XcDonough  or  their  success  in  ultimately  being  able  to 

10  ;i   leave  the  svstem  and  continue  operating  which  would  produce 

11  i(   the  horrendous  financial  loss  to  appellee  that  he  was 

forecasting  (contrast  R  181/5-13  with  R  181/19-134/2) . 

13  Appellee  had  received  no  telephone  calls  or  letters, 

14  ,1   demands  or  suits ,  from  either  a  franchisee  or  an  attorney 

15  ii   for  a  franchisee  making  any  such  threat;  and  that  the  only 

;1 
.   5 

Is  "   actual  threat  of  any  such  injury  to  appellee's  system  was 
made  by  one  individual  at  a  Franchise  Owners  Association 
m^eeting  (an  association  strongly  opposed  by  the  Snelling 
organization  -  R  238/20-239/14;  242/23-243/5;  Defendants' 
Exhibit  "Y")  to  the  effect  that  he  and  presumably  4  9  other 
Jranchisees  V70uld  follow  McDonough's  lead  if  he  were 

2^    successful.   This  com.muni cation  v/as  made  to  someone  other 

23  h      then  the  witness  and  repeated  as  hearsay  to  him  (R  2  50/13- 
ii 

24  ?;   252/2  3)  .   There  had  been  continuing  problems  between 

25  appellee's  franchise  system  and  these  50  dissident  fran- 

26  ■.      chisees  over  a  period  of  some  years  (R  252/24-253/19) 


1  ■;   although  none  of  said  other  franchisees  had  ever  sug- 
li 

2  [;   gested  anything  to  the  witness  personally  which  would 

3  ij   verify  or  confirm  the  hearsay  report  upon  which  his  opinion 

4  was  based  (R  253/20-254/10) .   The  District  Court  rejected 

5  li   offered  evidence  tending  to  establish  that  causes  other 

;( 

6  I   than  the  act  of  appellants  sought  to  be  enjoined  were 

7  the  only  possible  efficient  producting  causes  of  the  injury 

8  I      appellee  predicted  to  its  system  (R  240/7-243/6) . 

.  SPECIFICATION  OF  ERRORS 

RELIED  ON 

1.  The  District  Court  failed  to  enforce  California's 
public  policy  against  the  illegal  covenant  restraining 
competition  in  the  License  and  Franchise  Agreement. 

2.  The  District  Court  mistakenly  concluded  that 
Pennsylvania  law  governed  the  interpretation  of  the  License 
and  Franchise  Agreement. 


3 .  The  District  Court  improperly  received  the 
speculation  of  a  witness  on  the  issue  of  irreparable  injury 
over  the  objections  of  appellants  (R  176-177)  and  did 

not  permit  appellants  to  cross  examine  on  the  subject. 
(R  249-250) . 

4.  The  District  Court  improperly  rejected  evidence 
offered  by  appellants  tending  to  show  that  organized 
franchisee  disenchantment  of  long  standing  would  be  the 
cause  of  the  irreparable  injury  predicted  to  appellee's 
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1  a  franchise  system  (R  240-241)  . 

2  5.   The  District  Court  disregarded  established 

3  I  principles  of  equity  in  granting  the  preliminary  injunction. 
4*       6.   The  District  Court  erred  in  failing  to  make 

5  ;:  findings  on  such  relevant  and  material  issues  as  appellee's 

6  I  deceit  and  concealment  at  the  time  of  execution  of  the 

7  f  license  agreement,  the  failure  of  consideration  for  the 

8  ij  obligations  assumed  by  appellants  therein,  the  wide  dis- 

I 

9  seminaton  of  the  Snellmg  method  to  persons  outside  its 

10  organization,  appellee's  failure  to  police  its  trade 

11  I  secrets,  and  other  factors  relevant  to  the  issuance  of  the 
12 y  preliminary  injunction,  although  requested  to  do  so  by 

13  »  appellants  (Paragraphs  2  and  11  of  Appellants '  Motion  to 

14  :*  Amend  and  Supplement  Findings  of  Fact  and  Conclusions  of 

15  \  Law  -(   105,  113-114)  . 

16  !  QUESTIONS  PRESENTED 

17  1       1.   Whether  a  covenant  against  competition,  contrary 

18^  to  California  public  policy,  contained  in  a  license  agree- 
1 

19  I  ment  for  operation  of  a  franchise  in  California,  should 

Ij 

20  jj  be  governed  by  Pennsylvania  law  as  provided  in  the  agree- 

i 

21  I  ment . 

22  I       2.   Whether,  under  California  law,  a  system  of  training 

23  I  and  instruction  in  the  operation  of  an  employment  agency 

o  J        . 

24  .!  office  can  constitute  a  trade  secret  where  the  system  is 
i 

25  widely  known  outside  the  franchise  organization,  utilizes 

26  methods  and  techniques  generally  known  in  the  industry, 
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and  few  efforts  are  made  to  maintain  the  secrecy  of  the 
system. 

3.   Whether  equity  should  intervene  to  enforce  a 
personal  service  contract  which  is  one-sided  in  its  terms, 
at  the  request  of  the  party  thereto  who  first  breached 
it,  where  the  essence  of  the  conduct  complained  of  has 
been  carried  on  for  many  months  and  the  only  proposed 
variation  offers  no  substantial  threat  of  irreparable 
injury.  v 

ARGUMENT 

I.   The  Restrictive  Covenant  in  the  License  and 
Franchise  Agreement  is  Void  and  Unenforceable  in 
California  and  the  Preliminary  Injunction  cannot  stand 
on  that  Basis. 

A.   The  Court  must  apply  existing  California  law. 
It  is  settled  law  that  in  actions  where 
jurisdiction  rests  on  diversity  of  citizenship  the  federal 
courts  look  to  the  law  of  the  state  of  the  forum  for  the 
applicable  substantive  principles  of  law,  including  its 
choice  of  law  rules  (Erie  R.  R.  v.  Tompkins,  1938,  304 
US  64,  58  S  Ct  817,  82   L  Ed  1188;  Klaxon  Co.  v.  Stentor 
Elec.  Mfg.  Co. ,  1941,  313  US  487,  496,  61  S  Ct .  1020,  85 
L  Ed.  1477) . 

This  Court  has  recently  expressed  its 
adherence  to  these  principles  (Cummings  v.  Bullock,  1966, 
367  F2nd  182,  183;  Curry  v.  Fred  Olsen  Line,  1966,  367 
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F2nd  921,  924.) 

In  Curry,  Judge  Duniway  aptly  posed  and 

provided  the  clear  response  to  the  plea  made  there,  as  it 
yas^to   the   District  Court  in  the  instant  case,  that 

the  Federal  Courts  should  seek  to  expand,  modify,  or  extend 

California  law  rather  than  apply  it  as  they  find  it, 

in  these  words: 

"Appellant  asks  us  to  construe  the  law 
of  1872  to  meet  the  needs  of  1965,  to 
apply  a  'bold'  approach  to  its  con- 
struction, to  give  the  statute  a  gen- 
erous construction  to  achieve  results 
consistent  not  only  with  the  remedial 
purpose  of  the  statute  but  also  with  the 
like  purpose  of  the  admiralty  itself. 
Whatever  we  may  think  our  duty  to  be 
when  we  are  construing  an  act  of  Congress, 
we  think  that  where  a  California  statute 
is  involved  such  exortations  are  not 
properly  addressed  to  the  Courts  or  to 
the  legislature  of  California.   We  do 
not  make  California  law,  even  inter- 
stitially;  we  have  a  more  modest  function, 
to  attempt  to  apply  it  as  it  is  to  a 
particular  case."   (Emphasis  added) 

At  the  District  Court,  appellants  urged  upon  the  Court 
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the  binding  and  controlling  effect  on  the  issues  of  a 
1924  decision  of  this  Court  of  Appeal  (Davis  v.  Jointless 
^ire  Brick  Co» /  300  F  1).   That  decision  squarely  faced 
and  answered  many  of  the  legal  issues  presented  to  the 
Court  here,  and  answered  them  all  with  a  resounding  ne- 
gative on  points  embraced  by  the  District  Court's  decision 
in  this  case.   As  set  forth  in  its  conclusion  of  law  3(b) 
(   134-137)  the  District  Court  was  pursuaded  to  turn  its 
back  upon  nearly  a  century-old  strong  and  settled  public 
policy  of  California  concerning  the  validity  and  enforce- 
ability of  contractual  covenants  restraining  competition 
in  favor  of  the  Court's  supposition  and  speculation  that 
it  saw  a  relaxation  of  this  California  policy  in 
California's  adoption  of  the  Uniform  Commercial  Code 
(permitting  parties  to  agreements  to  which  the  code  applies 
to  agree  they  should  be  bound  by  the  law  of  a  stated 
jurisdiction)  and  the  decision  of  an  intermediate  appellate 
court  in  California  concerning  the  propriety  of  such  an 
agreement  in  an  otherwise  usurious  contract  (Ury  v. 
Jewelers  Acceptance  Corp.  1964  227  Cal  App.  2nd  11; 
California  Commercial  Code  Section  1105)  .   Since  the 
Commercial  Code  has  absolutely  no  bearing  whatever  on 
covenants  in  restraint  of  competition,  and  since  Ury  is 
expressly  grounded  upon  the  lack  of  a  strong  California 
policy  against  usury,  the  Court's  use  of  these  events  as 
foreshadowing  a  change  in  the  public  policy  of  California 

'  -16- 


on  the  subject  of  restrictive  covenants  is  certainly 
a  concrete  example  of  his  succumbing  to  "exortations 
(as  were)  not  properly  addressed  to  (it)V. 

B.   California  has  settled  public  policy  against 
covenants  restraining  competition. 

This  strong  and  settled  public  policy  against 
covenants  in  restraint  of  competition  has  been  a  part  of 
the  California  statutory  law  since  the  adoption  of  the 
Civil  Code  in  1872.   With  negligible  exception  it  has 
remained  unchanged  to  the  present  date.   In  1941,  after 
codification  of  the  California  Business  and  Professions 
Code,  the  provision  was  removed  from  the  Civil  Code  where 

it  appeared  as  Section  1673,  and  installed  as  Section 

2 

16600  of  the  California  Business  and  Professions  Code. 

It  reads  in  full  as  follows: 

"Except  as  provided  in  this  chapter, 

every  contract  by  which  anyone  is 

restrained  from  engaging  in  a  lawful 

profession,  trade,  or  business  of  any 

kind  is  to  that  extent  void." 

The  exceptions  to  the  broad  rule  of  Section 

16600  are  set  forth  in  the  ensuing  two  sections  of  the 

Code  dealing  with  agreements  for  the  sale  or  transfer 

*  2 

Subsequent  references  to  Section  16600-16602 
shall  refer  to  said  Sections  of  California 
Business  and  Professions  Code. 
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of  goodwill.   These  received  amendment  in  1945  (Stats 
1945,  C.  671),  in  1961  (Stats  1961,  Chapter  1091),  and 
in  1963  (Stats  1963,  Chapter  597).   The  amendments  in 
the  exception  sections  added  the  sale  of  corporate  shares 
or  assets  to  the  concept  of  the  sale  of  good  will  in 
Section  16  601  and  revised  the  language  pertaining  to 
agreements  between  retiring  and  continuing  partners  set 
forth  in  Section  16602.   Had  there  been  any  desire  or 
intent  whatever  on  the  part  of  the  legislature  to  relax 
the  California  policy  and  extend  the  exceptions  in  any 
areas  other  then  the  sale  or  transfer  of  good  will,  the 
legislature  had  ample  opportunity  to  consider  such  a 
policy  expression.   No  such  change  or  relaxation  has  been 
forthcoming  from  the  legislature. 

Where  neither  sale  nor  transfer  of  good  will 
is  concerned,  California's   Supreme  Court  and  District 
Courts  of  Appeal  have  uniformly  enforced  the  legislative 
policy  in  the  following  factual  frameworks : 

1.   A  provision  of  a  corporate  pension  plan 
found  in  its  standard  employment  contract  purporting  to 
cause  pension  payments  to  be  suspended  or  terminated  in 
the  event  a  retired  employee  competed  with  any  phase  of 
the  business  of  his  former  employer  was  declared  void 
by     California's  Supreme  Court  as  repugnant  to  its 
settled  public  policy.  (Muggill  v.  Reuben  H.  Donnelly 
Corp. ,  1965,  62  Cal  2nd,  239,  243.)  Chief  Justice  Traynor 
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1  I    spoke  for  the  Court  in  these  words: 

2  "...the  provision  forfeiting  plaintiff's 

3  pension  rights  if  he  works  for  a  com- 

4  petitor  restrains  him  from  engaging  in  a 

5  lawful  business  and  is  therefore  void. 

6  In  view  of  the  settled  interpretation 

7  of  Section  16600,  cases  from  other 

8  jurisdictions  cited  by  defendant  are 

9  not  persuasive."  (Emphasis  supplied) 

10  J  2.   An  agreement  by  the  seller  of  stock  in 

-  ■ 

11  a  manufacturing  corporation  that  he  would  pay  the  pur- 

12  chasers  liquidated  damages  in  the  event  he  competed  with 

13  the  corporation  in  the  states  of  California,  Oregon  or 

14  Washington  during  a  three  year  period  following  the  sale, 

15  was  held  void  before  Section  16601  was  broadened  to 

16  except  such  transactions.   (Chamberlain  v.  Augustine, 

17  1916,  172  Cal  285,  287-288).   A  strict  and  unyielding 

18  interpretation  of  the  California  policy  was  applied  in 

19  that  case.   The  ultimate  result  was  the  amendment  of 
Section  16601  to  provide  an  exception  to  the  rule,  not 

21  I  theretofore  appearing,  where  the  sale  of  goodwill  took 

22  the  form  of  a  sale  of  corporate  shares  or  assets. 

23  Chamberlain  was  cited  with  approval  in  Muggill  showing 
34  nearly  40  years  of  consistent  statutory  construction. 
25  3 .   An  agreement  among  manufacturers  re- 
36  j  straining  competition  in  the  manufacture  and.  marketing 
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1  !J   of  dynamite  was  declared  void  under  the  proscription  of 

2  !j   Section  16600  (then  Civil  Code  Section  1673)  as  early 

3  as  18  9  2  by  California's  Supreme  Court  which  then  regarded 
li 

^  ■'      the  state's  public  policy  on  the  question  as  being 

^  ,   legislatively  declared  and  settled.   (Vulcan  Powder  Co. 
11  ^^-^— — _^_^-___^___^^__ 

,  il 

6    V.  Hercules  Powder  Co.,  1892,  96  Cal .  510,  513)  and  the 

^  i!   public  policy  is  extended  back   73  years  from  Muggill . 

°^  4.   A  licensing  agreement  restraining 

■v-j   competition  for  three  years  after  termination  of  the 

license  was  void  under  the  mandate  of  Section  16600. 

(Beatty  Safeway  Scaffold  v.  Skrable,  1960,  180  Cal  App  2nd 

650,  656) . 

5 .  An  employment  agreement  between  a 
termite  inspection  and  control  company  and  its  employee  , 
prohibiting  post-employment  competition  was  void  because 
of  conflict  with  Section  16600.   (Fortna  v.  Martin,  1958, 
15  8  Cal  App  2nd  634) . 

6.  A  similar  agreement  with  a  janitorial 
services  contractor  met  the  same  fate.   (Morris  v.  Harris, 
1954,  127  Cal  App  2nd  476). 

California's  policy  against  these 
restrictive  covenants  has  heretofore  received  the  firm 
support  of  this  Court  in  at  least  three  decisions 
stretching  over  forty  years  of  consistent  construction. 
Davis  v.  Jointless  Fire  Brick  Co.,  1924,  300  F.  1; 
Zajicek  v.  Koolvent  Metal  Awning  Corp.  of  America,  1960 
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283  F2nd  127,  131;  Winston  Research  Corp.  v.  Minnesota 
Mining  &  Mfg.  Co. ,    1965,  350  F2nd  134/  140).   These 
decisions  will  be  examined  in  greater  detail  in  subsequent 
portions  of  this  argument. 

C.   California's  public  policy  overrides  the 
contractual  provision  that  it  will  be  governed  by 
Pennsylvania  law. 

California  follows  the  general  rule  that 
it  has  the  right  to  refuse  to  enforce  an  otherwise  valid 
contract  where  enforcement  is  so  repugnant  to  its  public 
policy  as  to  justify  the  refusal.   (11  Cal  Jur  2nd,  47-57, 
135,  Conflict  of  Laws  Sections  8  and  54;  Estate  of  Lathrop, 
165  Cal  243,  247-248;  Estate  of  Lund,  26  Cal  2nd  472, 
477,  482-487;  Thome  v.  Macken  58  Cal.  App  2nd  76,  78-81; 
Biewend  v.  Biewend,  17  Cal  2nd  10  8,  113;  Western  Airlines 
V.  Sobieski,  191  Cal  App  2nd  399,  406;  1  Witkin ,  Summary 
of  California  Law  33) ;  and  that  a  contractual  provision 
that  it  shall  be  interpreted  according  to  the  law  of 
another  jurisdiction  must  yield  if  enforcement  in  accord- 
ance with  the  foreign  law  results  in  an  evasion  of  its 
settled  public  policy  or  a  statutory  enactment  designed 
for  the  protection  of  its  citizens.   (11  Cal  Jur  2nd  138, 
Conflict  of  Laws,  Section  55  and  cases  cited). 

Where  the  law  making  power  speaks  on  a 
subject  over  which  it  has  constitutional  power  to  legis- 
late, public  policy  is  what  the  statute  enacts  (Thome  v. 
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Mack en.  Supra,  p.  81) 

Appellants  find  no  California  state 
court  appellate  decision  squarely  on  the  point  of  whether 
its  public  policy  against  covenants  in  restraint  of  com- 
petition is  sufficiently  strong  to  justify  it  in  ignoring 
a  contract  proviso  that  the  law  of  another  jurisdiction 
apply. . 

It  can  not  be  doubted,  however,  that 
California  has  subscribed  to  this  rule  in  other  cases 
and  that  its  policy  against  restrictive  covenants  is 
as  strong  and  settled,  of  as  long  standing  and  as  clearly 
expressed  by  both  the  legislature  and  its  courts  as 
could  possibly  be  imagined. 

This  Court  is  not  left  to  wander  aim- 
lessly without  guiding  precedent  on  this  issue.   It  has, 
at  an  earlier  date,  spoken  authoritatively  upon  it  (Davis 
V.  Jointless  Fire  Brick  Co., 1924,  300  F.  1). 

The  question  vital  to  the  decision  posed 
by  the  Court  in  that  decision  was:  "Does  the  statute 
of  California  interdict  the  contract  insofar  as  it 
restrains  Davis  from  selling  a  competing  product?"  The 
Court  reversed  the  District  Court,  and  answered  the 
question  in  the  affirmative,  based  upon  the  provisions  of 
California  Civil  Code  1673.   The  written  agreement  in 
question  was  entered  into  between  an  Illinois  corporation 
engaged  in  the  production  and  distribution  of  heat 

-22- 


resistive  bricks  and  its  exclusive  sales  agent  in  the 
California  area.   After  termination,  the  agent  entered 
into  competition  with  his  former  principal  who  sued  for 
injunctive  relief.   There,  as  here,  the  circuit  court 
was  faced  with  a  provision  in  the  written  agreement  that 
the  contract  would  be  construed  and  interpreted  according 
to  the  laws  of  the  State  of  Illinois  which  apparently 
permitted  such  covenants  against  competition.   The  court 
declared  this  provision  in  the  contract  ineffectual  to 
avoid  the  California  statute,  the  place  of  performance, 
the  place  where  defendant  resided,  and  the  place  where 
the  covenant  against  competition  would  be  invalid  by  the 
law  therein  prevailing.   All  of  these  factors  apply  equally 
to  the  case  at  bar.   The  Court's  rationale  was  that  such 
a  contract  is  excepted  from  the  rule  of  comity,  holding 
that  no  state  is  bound  to  recognize  or  enforce  contracts 
which  the  government  of  the  state  deem  injurious  to  its 
own  interest,  or  to  the  welfare  of  its  own  people,  or 
which  are  in  violation  of  its  own  laws.   This  is  the 
universal  rule. 

This  rule  and  its  application  to  forum 
public  policy  against  restrictive  covenants  has  found 
ready  acceptance  in  other  federal  courts  in  this  country 
and  has  been  used  to  resolve  factual  and  legal  contro- 
versies nearly  identical  to  the  one  before  this  Court. 

For  example,  May  v.  Mulligan  (1939  DC 
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1  I   Mich)  36  F  Supp.  596,  aff 'd  per  curiam  (CA6)  117  F  2nd 

2  I   259,  Cert.  den.  312  US  691,  85  L  Ed  1127,  involved  a 

3  contract  by  which  the  defendant  employee  agreed  not  to 

4  I   enter  within  two  years  after  termination  of  his  employ- 

5  I  ment  contract  into  the  employ  of  anyone  who  might  be 

6  ^   or  was  about  to  become  a  client  of  the  plaintiff  employer. 

7  j   Both  parties  resided  in  Illinois  at  the  time  the  contract 

8  Ij   was  entered  into  and  the  contract  was  made  there.   Pur- 

9  I   suant  to  a  Michigan  statute  declaring  void  contracts 
.0    containing  such  restrictive  covenants  against  com- 
petition the  Court  concluded  the  contracts  could  not  be 
enforced  in  a  federal  court  sitting  in  Michigan.   The 
holding  was  that  the  public  policy  of  Michigan  declared 
by  its  legislature  was  binding  not  only  upon  the  state 
courts  of  Michigan  but  also  upon  the  federal  courts 
sitting  therein,  and  that  the  Michigan  statutes  which 
had  been  enacted  in  190  5  and  antedated  the  contracts  by 
many  years  obviosuly  were  by  implication  included  as 
a  provision  of  the  contract. 

For  another,  see  Forney  Ind.  Inc.  v. 
Andre  (DC  ND  1965)  246  F  Supp  334.   There,  the  Federal 
District  Court  noted  that  California  and  North  Dakota  sta- 
tutes dealing  with  covenants  against  competing  were  identi- 
cal and  held,  relying  strongly  on  this  Court's  decision  in 
Davis,  that  the  statutory  prohibition  was  such  that  a 
provision  in  an  employment  contract  between  a  Colorado 
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corporation  on  the  one  hand  and  its  district  manager  and 
salesman  in  North  Dakota  on  the  other  that  Colorado  law 
would  govern  their  contract  would  be  ineffective  and  that 
the  restraints  on  competition  were,  based  on  the  North 
Dakota  statute,  violative  of  the  expressed  public  policy 
of  the  state  and  therefore  were  void  and  unenforceable. 

The  Davis  decision  of  this  Court  has 
received  other  recent  endorsement  in  Oklahoma  (E.S.  Miller 
Laboratories,  Inc.  v.  Griff jn  )1948,  194  p.  2,  877  and 
California  (Muggill  v.  Reuben  H.  Donnelley  Corp  ,  1965 
62  Cal  2nd  239,  242,  supra;  Morris  v.  Harris,  1954,  127 
Cal  App  2nd  476)  .   These  cases  did  not  involve  the 
interstate  issues  but  the  vitality  of  the  state's  public 
policy  against  covenants  restraining  competition  were 
squarely  at  issue  in  each  decision.   Each  approved  the 
persuasive  reasoning  in  Davis. 

For  a  collection  of  other  state  court 
decisions  involving  similar  covenants  and  similar  public 
policies,  see  the  annotation  in  3  ALR  2nd  522.   The 
judicial  decisions  everywhere  recognize  the  living  force 
in  this  type  of  statutory  enactment.  ^ 

Notwithstanding  this  unbroken  line  of 
authority,  appellee  persuaded  the  District  Court  that 

Davis  would  be  decided  differently  under  present  California 

,(136-137) 
law.  /  The  contention  has  no  foundation  in  logic  or  in 

-law-or— equity .   As  stated,  the  District  Court  rested  its 
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conclusions  on  California's  recent  adoption  of  the 
Uniform  Commerical  Code  and  an  intermediate  appellate 
decision  in  Ury  v.  Jewelers  Acceptance  Corp./  supra. 
The  latter  case  involved  a  claimed  usurious  contract. 
The  decision  was  specifically  grounded  upon  the  court's 
finding  that  no  strong  public  policy  against  the  par- 
ticular rate  of  interest  in  the  contract  involved  in  the 
suit  could  be  found  (Page  21).   With  respect  to  usury, 
the  Court  referred  to  a. well  established  rule  that  a 
provision  in  a  contract  for  the  payment  of  interest  will 
be  held  valid  in  most  states  if  permitted  by  the  law  of 
the  place  of  contracting,  the  place  of  performance,  or 
any  other  place  with  which  the  contract  has  any  substantial 
connection  (Page  20) .   On  the  question  of  public  policy 
in  California  on  usury ,  the  Court  stated: 

"That  California  does  not  have  such  a 
strong  public  policy  against  any  and 
all  contracts  which  would  be  usurious 
if  they  were  made  and  to  be  performed 
here,  appears  from  the  fact  that  the 
constitutional  prohibition  of  usury. 
Section  22,  Article  XX  of  the  California 
Constitution,  enacted  by  initiative, 
exempts  from  its  provisions,  banks, 
building  and  loan  association,  industrial 
loan  companies,  credit  unions,  licensed 
-26- 


1  pawn  brokers  and  personal  property 

2  brokers,  and  several  other  kinds  of 

lenders,  and  gives  the  legislature 
the  right  to  prescribe  maximum  limits 
for  the  exempted  lenders .   A  strong 
public  policy,  based  on  a  settled 
concept  of  justice  or  morality  would 
not  be  meshed  with  such  alterable  rates 
as  the  legislature  might  choose  to  impose. " 
(Emphasis  supplied) 
The  California  Supreme  Court  denied  a 

petition  for  hearing  in  Ury  on  June  24,  1964,   For  appellee 
to  suggest  that  this  evidences  some  relaxation  of  the 
settled  California  public  policy  against  covenants 
restraining  competition  would  be  absurd.   The  Supreme 
Court's  decision  in  Muggill  was  rendered  later, on  January 
19,  196  5,  wherein  the  highly  pertinent  Davis  decision  on 
this  aspect  of  California  public  policy  was  cited  with 
approval.   Such  citation  by  the  California  Supreme  Court 
in  Muggill  can  only  constitute  an  affirmance  and  a  further 
demonstration  of  its  belief  in  California's  continued 
vibrant  and  forceful  public  policy  against  contractual 
provisions  which  restrain  competition  and  do  not  involve 
the  sale  or  transfer  of  goodwill. 

As  stated,  appellants  can  find  no  trend 
in  the  California  decisional  law  and  certainly  there 
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has  been  no  change  in  the  express  legislative  policy  of 
the  state,  suggestive  of  a  relaxation  of  California's 
proscription  against  such  covenants,   California's  policy 
on  this  subject  is  firmly  entrenched  in  its  law  and  this 
court  has  had  no  hesitancy  in  so  finding  heretofore  in 
Davis ,    Zajicek,  and  Winston,  supra. 

Appellants  realize  full  well  that  their 
legal  position  before  this  Court  is  not  fully  solved  by 
the  determination  that  California's  policy  against 
restrictive  covenants  remains  as  steadfast  a  bulwark  as  it 
did  in  1924  and  as  it  has  since  1872.   A  determination 
of  this  point  is  necessary  herein,  however,  in  order  to 
logically  proceed  with  a  resolution  of  the  balance  of 
the  issues.   If  the  restrictive  covenant  were  legal  and 
valid  in  California,  the  question  of  the  existence  of 
trade  secrets  would  become  moot.   If  as  appellants  contend, 
on  the  other  hand,  the  covenant  is  void  and  unenforceable, 
this  illegal  provision  can  be  severed,  according  to 
Zajir,<:^k  /  Winston  and  Muggill,  supra. 

The  issue  then  becomes  one  of  whether 
or  not  Snelling  sustained  its  burden  of  proving  that  it 
possessed  trade  secrets,  disclosed  them  to  appellants  in 
confidence,  and  that  appellants  were  using  or  threatening 
to  use  them  in  the  operation  of  their  San  Bernardino 


employment  agency  office. 

//        // 

•    // 
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II.   Appellee  Possessed  No  Trade  Secrets 

A.   Trade  secrets  cannot  be  made  such  by  private 
agreement. 

The  District  Court  gave  weight  to  appellee's 
contention  that  appellants'  stipulation  in  the  license 
agreement  that  they  would  treat  the  contents  of  the 
training  manuals  as  confidential  and  that  the  various 
Snelling  methods  and  techniques  were  of  considerable 
value  as  evidence  tending  to  establish  that  this  compil- 
ation of  information  constituted  a  protectable  trade 
secret.  (Finding  of  Fact  15  (R  126)  and  in  its  Conclusion 
of  Law  3(a)  (R  133) .   The  plain  and  simple  answer  to 
this  contention  is  found  in  the  decisional  law  of 
California: 

"The  essence  of  the  protected  interest 
is  the  trade  secret  or  trust.   The 
contract  of  the  parties  is  not  decisive 
in  establishing  the  interest;  the 
contract  can  not  make  a  trade  secret 
out  of  a  situation  where  none  exists; 
the  interest  itself  as  developed  from 
the  accepted  relationship  of  the  parties 
must  be  determinative." 
State  Farm  Mutual  v.  Dempster^  (1959)  174 
CA2nd  418,  426  (Hearing  denied  by  the  Supreme  Court) 

State  Faann  dealt  with  the  competing  interests 
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of  an  insurance  company  and  its  agents  and  states  that 
the  general  considerations  as  to  what  constitute  trade 
secrets  include  these: 

"Probably  because  of  the  strength  of 
these  competing  values  the  decisions 
have  turned  not  alone  upon  what  the 
parties  have  written  in  their  con- 
tracts but  upon  the  nature  of  the 
interests  the  parties  seek  to  protect: 
whether  these  are  truly  a  kind  of  trade 
secret  or  trust,  a  unique  or  special- 
ized knowledge  gained  through  the 
confidential  relation,  a  particular 
'trade  route'  or  general  and  fairly 
easily  obtainable  information  re- 
lated to  the  sales  of  'a  product  or 
service,  public  acceptance  of  which 
depends  almost  entirely  on  the  price 
or  superiority  of  the  product  or 
service  being  offered  elsewhere  on 
the  market.'  (Hays,  The  California 
Law  of  Unfair  Competition  Takes  a 
Turn  -  Against  the  Employer,  41  Cal . 
L.  Rev.  1953,  Page  38  at  61:  an 
excellent  analysis.)" 
B.   Matter® of  public  knowledge  cannot  be  trade 
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secrets . 

In  a  reversal  of  an  injunction  issued  in 
favor  of  an  employer  and  against  a  former  employee 
enforcing  a  covenant  against  competition,  California's 
Supreme  Court  held  that  matters  of  public  knowledge  or 
of  general  knowledge  in  an  industry  can  not  be  appropriated 
by  one  as  his  secret.   (Aetna  Bldg.  Maintenance  Co.  v. 
West  (1952)  39  Cal.  2nd  198,  206).   Appellant  successfully 
argued  to  the  Supreme  Court  in  that  case  that  there 
are  no  trade  secrets  in  the  building  maintenance  busi- 
ness and  that  no  evidence  had  been  presented  to  the  trial 
court  relative  to  his  use  of  a  trade  secret.   The  Court 
noted: 

"...  Where,  as  here,  superiority  of 
product  or  service  rather  than  per- 
sonal relationships  or  a  secret 
specialty,  is  the  basis  for  patronage, 
a  knowledge  of  the  customer's  require- 
ments is  not  sufficient  reason  for  an 
injunction."  (Page  205) 
Aetna  involved  some  contacts  and  communications  by  the 
employee  with  former  customers  of  his  employer  after  the 
date  of  his  termination  which  the  Court  felt  fell  short 
of  active  solicitation.   It  is  important  to  note,  however, 
that  in  the  case  here  before  this  court  there  is  no 
"customer's  list"  to  protect,  there  are  no  "peculiar  likes 
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and  fancies  and  other  characteristics"  of  the  former 
employer's  customers  to  be  protected.   It  is  superiority 
of  service  only  and  efficient  attention  to  the  needs  and 
wants  of  both  applicant  and  employer  contacts  that  pro- 
vides for  success  in  the  employment  agency  business. 
C.   Competing  policy  considerations 

The  problem  of  balancing  the  opposing 
policy  considerations  between  employer  and  employee, 
principal  and  agent,  licensor  and  licensee,  and  others 
similarly  situated,  in  the  use  and  dissemination,  after 
the  relationship  is  termi.nated  of  "business  information" 
developed  before  and  during  the  relationship  is  one 
that  the  Courts  of  California  have  grappled  with  in  a 
wide  number  and  vrriety  of  factual  situations. 

Should  the  businessman  have  complete  and 
exclusive  post-employment  control  over  the  information 


he  regards  as  vital  to  his  success?  What  of  the  former 
employee's  right  to  labor  for  whom  and  in  what  fields 
he  chooses,  to  advance  himself  in  the  breadth  and  depth 
of  his  intellectual  and  business  pursuits,  utilizing 
the  knowledge  and  skills  derived  from  his  past  employ- 
ment experiences?   How  does  the  public  interest  in  fair 
play,  the  promotion  of  morality  and  justice,  and  general 
technological  advancement  affect  the  problem? 

These  and  other  determinations  enter  into 
each  adjudicated  trade  secret  case,  and  each  case  turns 
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upon  a  careful  evaluation  of  how  its  peculiar  facts  and 
circumstances  fit  into  the  conflicting  policy  interests. 
As  earlier  stated  by  this  Court: 

"On  the  one  hand,  restrictions  upon 
the  use  and  disclosure  of  such  infor- 
mation limit  the  employee's  employ- 
ment opportunities,  tie  him  to  a 
particular  employer,  and  weaken  his 
bargaining  power  with  that  employer. 
Such  restrictions  interfere  with  the 
movement  to  the  job  in  which  he  may 
most  effectively  use  his  skills.   They 
inhibit  an  employee  from  either  setting 
up  his  own  business  or  from  adding  his 
strength  to  a  competitor  of  his 
employer,  and  thus  they  diminish  potential 
competition.   Such  restrictions  impede 
the  dissemination  of  ideas  and  skills 
throughout  industry.    The  burdens 
which  they  impose  upon  the  employee  and 
society  increase  in  proportion  to  the 
significance  of  the  employee's  ac- 
complishments, and  the  degree  of  his 
specialization. 

On  the  other  hand,  restrictions  upon 
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an  employee's  disclosure  of  informa- 
tion which  was  developed  as  a 
result  of  the  employer's  initiative 

and  investment,  and  which  was  entrusted 

to  the  employee  in  confidence,  are 
necessary  to  maintenance  of  decent 
standards  of  morality  in  the  business 
community.   Unless  protection  is 
given  against  unauthorized  disclosure 
of  confidential  business  information 
by  employees,  employee-employer 
relationships  will  be  demoralized; 
employers  will  be  compelled  to  limit 
communication  among  employees  with  a 
consequent  loss  in  efficiency;  and 
business,  espionage,  deceit,  and  fraud 
among  employers  will  be  encouraged." 
(Winston  Research  Corp  v.  Minnesota 
Min.  &  Mfg.  Co. ,  350  F2nd  134,  137-138) 
Winston  especially  noted  an  earlier  exposi- 
tion of  these  competing  interests  found  in  Futurecraft 
Corp  V.  Clary  Corp.,  205  Cal  App  2nd  279,  286,  quoting 
with  approval  from  Wexler  v.  Greenberg  399  Pa.  569,  160 
A  2nd  430,  435) : 

"...  a  problem  of  accomodating 
competing  policies  in  our  law: 
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the  right  of  a  businessman  to  be  pro- 
tected against  unfair  competitions 
stemming  from  the  usurpation  of  his 
trade  secrets  and  the  right  of  an 
individual  to  the  unhampered  pursuit 
of  the  occupations  and  livlihoods  for 
which  he  is  best  suited.   There  are 
cogent  socio-economic  arguments  in 
favor  of  either  position.   Society  as 
a  whole  greatly  benefits  from  techno- 
logical improvements .   Without  some 
means  of  post-employment  protection 
to  assure  that  valuable  developments 
or  improvements  are  exclusively  those 
of  the  employer,  the  businessman 
could  not  afford  to  subsidize   re- 
search or  improve  current  methods , 
In  addition,  it  must  be  recognized 
that  modern  economic  growth  and 
development  has  pushed  the  business 
venture  beyond  the  size  of  the  one-man 
firm,  forcing  the  businessman  to  a 
much  greater  degree  to  entrust  con- 
fidential business  information  re- 
lating to  technological  development 
to  appropriate  employees .   While 
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recognizing  the  utility  in  the 
dispersion  of  responsibilities  in 
larger  firms,  the  optimum  amount  of 
'entrusting'  will  not  occur  unless 
the  risk  of  loss  to  the  businessman 
through  a  breach  of  trust  can  be  held 
to  a  minimum . 

On  the  other  hand,  any  form  of  post 
employment  restraint  reduces  the 
economic  mobility  of  employees  and 
'  limits  their  personal  freedom  to  pursue 
a  preferred  course  of  livlihood.   The 
employee's  bargaining  position  is 
weakened  because  he  is  potentially 
shackled  by  the  acquisition  of  alleged 
trade  secrets;  and  thus,  parodoxically , 
he  is  restrained,  because  of  his  in- 
creased expertise, from  advancing 
further  in  the  industry  in  which  he 
is  most  productive.   Moreover,  as 
previously  mentioned,  society  suffers 
because  competition  is  diminished  by 
slackening  the  dissemination  of  ideas, 
processes  and  methods . " 
Winston,  Futurecraft  and  Wexler,  supra, 
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1  involved  the  highest  degree  of  scientific  and  techno- 

2  logical  knowledge  and  skills:   Winston  in  the  art  of 

3  precision  tape  recorders;  Futurecraft  in  valve  design 

4  development  in  the  volatile  United  States  rocket  and 

5  guided  missile  program;  Wexler ^  the  sanitations  chemical 

6  field. 

7  As  a  review  of  the  adjudicated  cases  in  the 

8  trade  secret  field  will  disclose,  they  generally  fall 

9  into  either  of  two  categories  (1)  those  dealing  with 

10  such  scientific  and  technological  knowledge;  or  (2)  those 

11  dealing  with  customer  information  as  exemplified  by 

12  the  "retail  delivery  route"  cases  and  the  "customer  list" 

13  cases.   Appellants  have  yet  to  find  an  instance  where 

14  the  former  employer  has  successfully  invoked  the  equit- 

15  able  protection  of  the  courts  to  preserve  for  himself 

16  the  exclusive  right  to  use  a  compilation  of  general 

17  business  knowledge,  however  extensive  it  may  be.   Indeed, 

18  even  in  the  cases  involving  scientific  data  and  knowledge 

19  (Futurecraft  and  Wexler,for  example)  and  in  many  of  those 
involving  customer  information  (Davis ,  May,  Forney, 
Beatty ,  Fortna,  Morris ,  supra,  and  others  still  to  be 

22  1  cited)  the  plea  for  protection  by  the  employer,  principal, 

23  I  or  licensor  has  been  denied  on  appeal. 

24  The  competing  policy  considerations  quoted, 

25  supra,  from  Futurecraft  and  Winston  also  enter  into  the 

26  customer  information  cases,  lessened,  however,  by  the 
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lack  of  public  concern  for  the  advancement  of  scientific 
knowledge  and  data.   Thus,  the  California  courts  have 
uniformly  recognized  that: 

"Equity  will  to  the  fullest  extent 
protect  the  property  rights  of 
employers  in  their  trade  secrets  and 
otherwise,  but  public  policy  and 
natural  justice  require  that  equity 
.  should  also  be  solicitous  for  the 
right  inherent  in  all  people,  not 
fettered  by  negative  covenants  upon 
their  part  to  the  contrary,  to  follow 
any  of  the  common  occupations  of  life. 
Every  individual  possesses  as  form  of 
property,  the  right  to  pursue  any 
calling,  business  or  profession  he 
may  choose.   A  former  employee  has  the 
right  to  engage  in  a  competitive 
business  for  himself  and  to  enter  into 
competition  with  his  former  employer, 
even  for  the  business  of  those  who  had 
formerly  been  the  customers  of  his 
former  employer,  provided  such  com- 
petition is  fairly  and  legally  conducted." 
(emphasis  supplied) 

(Continental  Car-Na-Var  Corp.  v.  Moseley, 
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1944,  24  Cal  2nd  104,  110) 
This  decision  from  California's  Supreme  Court  determined 
an  action  brought  by  an  Indiana  corporation  engaged  in 
manufacturing  compounds  for  finishing,  cleaning,  and 
treatment  of  floors  and  of  tools  and  appliance  for  that 
purpose,  for  injunctive  relief  against  its  former  District 
Manager  in  Los  Angeles .   The  Supreme  Court  reversed  the 
judgment  granting  the  injunction  despite  the  appearance 
of  a  property  right  in  plaintiff  in  its  list  of  customers 
upon  the  finding  that  the  former  employee  was  selling  the 
manufacturer's  products  in  an  open  competitive  market 
and  the  list  of  customers  could  not  be  said  to  be  a 
trade  secret  or  to  constitute  confidential  information. 
In  Mathews  Paint Co.  vs.  Seaside  Paint  Co. , 
19  57,  148  Cal  App  2nd  168,  in  considering  a  paint  company's 
request  for  injunctive  relief  against  its  former  employees 
who  had  gone  into  business  themselves  in  competition 
with  their  former  employer,  the  Court  expressed  certain 
rules  summarized  from  earlier  cases,  useful  in  detecting 
the  trends  in  California  law  on  protecting  trade  secrets: 
a.   "Injunctive  relief  should  be  granted 
only  upon  convincing  proof  of  a  harm- 
ful violation  of  the  plaintiff's 
rights,  and  the  instances  in  which 
such  rights  are  violated  by  an 
employee's  misuse  o£   information 
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gained  during  his  employment  con- 
stitute an  exceedingly  small  propor- 
tion of  the  whole."  (p.  174) 

b,  "In  all  of  the  California  cases  in 
which  the  injunction  has  been  granted 
the  customers  were  individuals  being 
ultimate  consummers  of  commodities  or 
individual  customers  of  laundry,  bread, 

■  ice  or  milk  concerns,  and  the  lists  of 
names  and  addresses  were  secret  lists;... 
It  would  be  unusual  for  the  people  to 
patronize  more  than  one  laundry  man,  ice 
man,  or  milkman,  allowing  him  to  solicit 
at  their  doors.   If  the  list  against 
which  the  plaintiff  seeks  to  enjoin,  is 
not  confidential,  the  plaintiff  can  have 
no  proprietary  interest  therein.   If 
the  defendants  had  possessed  no  knowledge 
gained  through  their  employment,  would 
not  the  exercise  of  just  ordinary  per- 
spicacity have  sent  them  to  these  very 
places  to  solicit  buyers?  We  think  so." 
(pp  173-174) 

c.  "The  fundamental  difference  in  the 
decisions,  as  we  read  them,  is  whether 
in  a  given  case  the  knowledge  gained  by 
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an  employee  is  secret  and  confidential. 
If  it  is,  its  use  by  a  former  employee 
will  be  enjoined.   If  it  is  not,  its  use 
by  a  former  employee  will  not  be  enjoined. 
Some  knowledge  gained  by  an  employee 
is  of  such  a  general  character  that 
equity  will  not  restrict  its  later  use." 
(p  171) 
Another  case  emphasizing  the  principle  that 
the  former  employee  was  engaging  in  a  free  and  open  com- 
petitive market,  the  customers  in  which  could  rather 
obviously  be  determined  by  just  sitting  down  and  thinking 
about  it,  is  Avocado  Sales  Co.  v.  Wyse,  122  Cal  App 
627,  wiiere  the  court  denied  injunctive  relief  to  the 
former  employer  where  the  business  involved  sales  of 
avocados  to  retailers  such  as  grocery  stores ,  vegetable 
or  fruit  stands,  clubs,  hotels  and  cafes. 

A  distinguishing  feature  in  the  case  here 
before  the  Court,  as  compared  to  the  employer-employee 
customer  list  problems  in  that  in  those  cases ,  the  employee 
was  hired  for  the  specific  purpose  of  making  sales  to 
such  customers;  in  many  cases  the  customers  "belonged" 
to  the  employer  prior  to  the  employee's  hiring;  in  other 
cases,  the  employee  was  hired  specifically  to  build  up 
the  customer  lists  to  establish  a  market  for  the  employer's 
products  or  services.   Here,  appellants  as  franchisees 
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are  building  their  own  business.   Appellee  has  only  an 
incidental  interest  in  such  reputation  and  business 
contacts  as  the  franchisees  develop  -  that  interest  being 
the  7  percent  override. 

We  have  no  question  whatever  of  appellants 
seeking  to  take  any  advantage  by  use  of  customer  informa- 
tion of  Snelling.   Snelling  had  no  customers  in  the 
Riverside  -  San  Bernardino  area,  and  provided  no  customer 
lists  or  customer  information  to  appellants  at  any  time. 
The  cases  involving  technical  and  scientific  data  pose 
most  difficult  problems  to  the  Court  in  evaluating  the 
public  interest  in  the  advancement  of  scientific  and 
technical  knowledge  and  how  this  can  best  be  achieved. 
Again,  this  consideration  is  totally  lacking  in  the  present 
case. 

D.   What  trade  secrets  are 

Perhaps  an  inordinate  amount  of  space  in 
this  brief  has  been  devoted  to  the  determination  of  what 
is  and  what  is  not  considered  to  be  secret  and  confidential 
information  which  can  properly  be  protected  as  a  trade 
secret  in  the  route  list  and  scientific  fields.   These 
have  been  examined  because  that  is  where  the  litigation 
has  occurred  and  the  trends  and  principles  to  be  applied 
are  therein  pronounced . 

Some  time  has  also  been  spent  in  demonstrating 
some  things  that  trade  secrets  are  not  -  i.e.,  matters  of 
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general  knowledge  in  an  industry,  matters  of  public  know- 
ledge, matters  sought  to  be  made  so  by  agreement  when  they 
are  not,  in  truth  and  in  fact,  secret  and  confidential. 

It  is  time  to  state  what  trade  secrets  are. 
California  has  adopted  the  Restatement 's  definition. 
(Restatement  of  Torts,  Volume  4,  Section  757,  comment  b; 
Futurecraft  Corp.  v.  Clary  Corp.,  205  Cal  App  2nd  279, 
289;  Winston  Research  Corp  v.  Minnesota  Min.  &  Mfg.  Co., 
350  F  2nd  134,  139-140,  Note  1).   It  reads  in  pertinent 
part  as  quoted  in  Futurecraft; 

"An  exact  definition  of  a  trade  secret 
is  not  possible.   Some  factors  to  be 
considered  in  determining  whether  given 
information  is  one's  trade  secret  are: 

(1)  the  extent  to  which  the  informa- 
tion is  known  outside  of  his  business; 

(2)  the  extent  to  which  it  is  known 
by  employees  and  others  involved  in 
his  business;  (3)  the  extent  of  mea- 
sures taken  by  him  to  guard  the  secrecy 
of  the  information;  (4)  the  value  of  the 
information  to  him  and  to  his  com- 
petitors; (5)  the  amount  of  effort  or 
money  expended  by  him  in  developing 

the  information;  (6)  the  ease  or  dif- 
ficulty with  which  the  information  could 
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1  be  properly  acquired  or  duplicated  by 

2  others . " 

3  Additional  portions  quoted  in  Winston  are: 

4  "A  trade  secret  may  consist  of  any 

5  formula,  pattern,  device  or  compila- 

6  tion  of  information  which  is  used  in 

7  one's  business,  and  which  gives  him 

8  an  opportunity  to  obtain  an  advantage 

9  .  over  competitors  who  do  not  know  or 

10  use  it.  ...  It  may  be  a  device  or 

11  process  which  is  clearly  anticipated 

12  in  the  prior  act  as  one  which  is  merely 

13  .       a  mechanical  improvement  that  a  good 

14  mechanic  can  make . " 

15  Immediately,  it  is  apparent  we  do  not  deal 

16  here  with  any  formula,  pattern  or  device.   Appellee's 

17  claim  is  directed  to  a  compilation  of  information  which 

18  it  is  alleged  gives  it  and  its  franchisees  an  advantage 

19  over  their  competitors.   Let  us  apply  the  weighing  factors 

20  of  the  Restatement  to  appellee's  compilation  of  information. 

21  The  evidence  supports  but  one  conclusion 

22  in  these  important  particulars: 

23  (1)   the  information  and  training  given  to 

24  appellants  by  appellee  is  widely  known  outside  appellee's 

25  business.   McDonough  and  Still  have  testified  that  all 

26  employment  agencies  in  California  use  substantially  the 
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1  I   same  methods,  procedure  and  policies  and  that  there  was 

2  ,,   nothing  new,  novel  or  unique  in  the  Snelling  methods. 
I 

3  ij   (R  75-76;  R  31-33;  R  149;  Defendants'  Exhibit  B  of  October 

4  I   31,  1967;  R  148.)   Appellee's  witness,  Wheeler,  whose 

5"   entire  direct  examination  appears  at  R  84-90,  R  93-99,  and 

6  ■'   R  122-124,  said  nothing  to  counter  this  testimony  and  no 

7  1   other  evidence  was  produced  by  apoellee  on  the  subiect 
i 

8  jj   Wheeler  speaks  only  of  the  "total  concept"  of  and  the 

9  1   appellee's  "we  place  people"  "philosophy"  as  being  different 

ij 

10  ii  (R  95/10-96/17)  .   But,  when  as.ked  whether  any  other  agencies 

Hi'  did  the  same  thing,  he  said:  "I  don't  know  about  all 

12  ||  agencies.   I  would  say  the  agency  owneis  that  I  have  met 

13  !|  or  talked  with  do  not  practice  their  business  as  we  do  ... 

14  because  they  have  many  other  complaints  about  business, 

15  I   and  we  are  doing  great."  (R  96/24-97/3)   That  is  the  total 

16  I   substance  of  appellee's  evidence  on  the  question  of  whether 

l!   . 

17  ■   Its  compilation  of  inforraation  is  known  outside  its 

ii 

18  organization. 

19  A  cursory  comparison  of  appellee's 

20  I   manuals  (Plaintiff's  Exhibit  1)  with  others  produced  by 
appellants  (Defendants  Exhibit  B)  reveals  the  similarity  of 
the  content.   Appellee  has  no  secrets. 

Appellee  could  not  and  did  not  counter 
appellants'  additional  evidence  that  hundreds  and  thousands 
of  former  national  supervisors  of  appellee,  former  fran- 
chisees of  appellee,  and  fonr.er  counselors  of  the 
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1  ji   franchisees,  were  no  longer  operating  within  the  Snelling 

fl 

2  i!   system  and  were   competing  with  it.  (R  33-35;  51-52;  104- 

3  l|   105;  205-221) 

A  i  (2)   The  information  is  of  necessity 

I 
5    widely  known  by  all  em.ployees  of  appellee,  by  the  fran- 

j] 
ell   chiseesand  the  employees  of  the  franchisees  , no  effort 

I 

7  ,i   being  made  to  restrict  distribution  of  the  alleged  secret 

8  i   information  to  only  a  higher  level  of  officers ,  directors 

9  1;   or  key  employees  of  appellee.   Appellants  request  for 

10  I'   findings  on  this  vital  consideration  on  the  issue  of 

\'- 

lit)   whether  appellee's  compilation  of  information  could  pro- 

ii 
12    perly  be  classified  as  a  trade  secret  (113) ,  was  ignored 

15  !;   by  the  District  Court. 

"\ 

(3)  Appellee  produced  no  evidence  that  it 
had  taken  effective  measures  to  guard  the  secrecy  of  the 
information.   It  has  sought  to  prevent  but  six  former 
employees  or  franchisees  from  utilizing  their  trade  secrets 
until  the  present  suit.  (R  221-223) 

(4)  While  its  franchise-selling  techniques 
have  produced  large  sums  of  money  for  appellee  (R  178) , 
it  has  not  shown  that  this  is  due  to  its  compilation  of 
information.   It  may  as  well  have  resulted  from  the  in- 
creasing mobility  and  job-shifting  of  the  American  worker. 
Had  the  information  the  value  impliedly  ascribed  to  it 
by  appellee,  wha   would  account  for  the  vast  percentage 
of  failures  and  turnovers  among  the  franchisees  in  its 
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1  r  system  (R  210-226)? 

2  ij  (5)   Appellee  has  failed  to  show  any 

3  I  expenditure  of  effort  or  money  in  developing  any  secret 

4  {|  information.   It  has  shown  the  composition  of  some 

il 

5  ;■   training  courses  and  the  hiring  of  three  or  four  national 
'J 

p. 
6':   supervisors  to  assist  some  500  franchises  sold.   A 

J! 

7  |i   modest  concession  to  the  service  from  headquarters  the 

i 

8  I   franchisees  needed,  as  shown  by  their  development  of 

9  I   their  own  organization,  The  Franchise  Owners  Association 

i 

(R  238-239;  242-243)  . 

(6)   It  can  not  be  said  that  the  informa- 
tion possessed  by  appellee,  whatever  it  is,  can  not  be 
acquired  or  duplicated  by  others  with  great  ease.   Literally 
hundreds  of  employment  agencies  operate  throughout  the 
United  States.   Some  are  more  successful  than  others,  some 
have  franchised  some  have  not.   Many  have  prepared  and 
published  manuals  which  answer  the  bulk  of  the  questions 
that  the  franchisee  or  operator  of  the  active  agency 
requires  in  meeting  his  routine   needs  in  operating  his 
business,  (which  are  available  on  the  open  market  (R  150/ 
7-10) .   Appellee  has  totally  failed  to  show  that  he  has 
any  specific  information  which  could  not  be  readily  ac- 
quired or  duplicated,  or  has  not  already  been  acquired  or 
duplicated,  by  others  in  the  field.   Here  it  is  well  to 
return  to  the  provisions  of  the  license  agreement  and 
exaraine  those  specific  aspects  of  the  employment  agency 
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1  I   business  in  which  Snelling  proposed  to  provide  expertise 
i; 

2  to  appellants.   (Paragraph  2(a)  of  License  and  Franchise 

3  i!   Agreement;  20)   (1)  interviewing  of  clients  (2)  evaluation 

4  ;'   of  clients  (3)  preparation  of  job  orders  (4)  telephone 

1] 

5  usage  (5)  preparation  of  advertising  (6)  record  keeping 

ti 

6  |i   (7)  usage  of  fonris  (8)  selection  of  office  location  (9) 

7  i'   office  layout  and  furnishing  (10)  selection  of  office 

8  1   personnel  and  (11)  office  operations. 

9  i  To  examine  the  subject  matter  designations 

10  •   is  to  answer  the  question  -  not  a  subject  is  m.entioned 

11  :i   but  that  any  person  setting  out  to  perform  the  described 
I 

12  !■   function  would  arrive  essentially  at  the  same  m^ethod  of 

13  i|   procedure.   Not  a  single  possibility  of  secretly  acquired 
information,  manufacturing  processes,  equipment,  form  or 
style  of  product  is  involved  in  any  and  all  of  the  subject 
matter  in  which  Snelling  is  to  provide  instruction  and 
training . 

In  essence,  appellee  is  claiming:  "we  gave 
you  good  and  complete  training;  we  have  provided  you  with 
guidance  so  you  can  efficiently  operate  your  business; 
our  guidance  and  training  have  been  full  and  complete  so 
you  have  been  able  to  be  successful  at  your  business; 
therefore,  these  are  trade  secrets,  therefore  protectable, 
£.nd  therefore  you  can  not  compete  with  us  upon  termina- 
tion of  the  franchise  agreement."  There  has  been  a  complete 
lack  of  any  showing  of  anything  unique,  secret,  novel. 


^ j5r_.a.  ^specLial  or  peculiar  value  in  the  methods,  procedures, 

2  t      or  techniques  of  appellee.   The  evidence  is  all  one  way 

3  I   and  is  to  the  effect  that  all  of  said  methods,  procedures, 
4''   and  techniques  were  matters  of  public  knowledge,  were 

5  ^i   widely  used  in  the  industry  by  all  other  efficient  and 

6  ''   successful  employment  agencies.   Indeed,  it  is  difficult 

7  i;   to  imiagine  even  one  trade  secret  which  could  be  found 

8  !i   to  be  involved  in  the  operation  of  an  employment  agency 

-  '   The  business  involves  solution  of  a  rather  simple  problem 
LO    of  finding  jobs  for  applicants  who  are  brought  to  the 

agency's  doors  by  advertising  or  reputation,  and  finding 
of  employment  opportunities  by  reputation  and  business 
contacts,  by  past  service  well  performed.   There  is  no 
product  to  sell,  merely  service.   It  is  not  unlike  being 
an  attorney  or  a  consulting  engineer.   Manifestly,  the 
more  talent  and  the  more  training  and  knowledge  you  have, 
the  m.ore  likely  you  are  "co  be  successful.   But  to  say 
that  there  are  secrets  by  which  one  can  prosper  and 
another,  without  possession  thereof,  will  fail,  is 
pat— '.tly  absurd. 

Despite  this ,  had  Snelling  shown  by  the 
evidence  even  one  practice,  procedure,  bit  of  information, 
novel  or  unique  idea  or  concept,  and  had  identified  it  in 
the  record  in  this  case,  appellants  would  agree  that  the 
District  Court  and  this  Court  would  be  perfectly  justified 
in  requiring  appellants  to  cefese  and  desist  from  use  of 
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1.  j  that  valuable  gem.   Instead,  Snelling  has  contented  itself 

2  1  with  stating  that  its  complete  program,  the  thoroughness 

3  ii  of  its  training,  the  extensiveness  of  its  manuals,  and 

the  interaction  of  its  franchisees,  somehov/  provides  a 
total  concept  that  has  acquired  a  confiden-cial  and  secret 

s,  :i  hue  not  supplied  by  any  of  its  individual  ingredients. 

l! 

7  '!  One  might  as  we±l  say  that  the  University  of  Southern 

8  California  or  West  Coast  Trade  School   possessed  pro- 

9  ji  tectable  trade  secrets  in  that  portion  of  the  world's 

10  ;i  knowledge  they  employed  in  their  curriculumi  sufficient  to 

11  :■  prevent  its  teachers  and  students  from  leaving  and  using 

i 

12?!  that  knowledge  m  their  subsequent  pursuits. 

,i 
15  li  To  recognize  that  a  California  State  Employ- 

ii 

14-  y  ment  Agency  exists  and  publishes  a  manual  comparable  in 

Ic  ■;  content,  if  not  in  length,  repetition,  instruction  in 
p 

13:  iirmoral  and  dishonest  practices,  as  the   Snelling  manual, 

17  '  is  to  realize  that  the  training  and  information  necessary 

IS  jj  to  operate  an  em.ployment  agency  business  is  essentially  if 
ij 

19  ji  not  totally  a  matter  of  public  knowledge  or  of  general 

20  !'  knowledge  in  the  employment  industry. 

21  ?,  Testimony  of  Chadwick  as  to  how  he  got  his 
22-  start,  where  he  got  his  information,  how  he  acquired  his 
2o  ,  manuals,  and  how  he  operates,  (R  154-160)  are  eloquent 
2-1-  jj  proof  that  Snelling  has  no  com.pilation  of  information 

25  i  available  in  its  system  which  can  not  be  readily  acquired 

26  i  from  other  sources  by  anyone  interested  in  entering  the 
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1  I   employment  agency  business. 

i 

2  a  III.   Equitable  Principles   Dictating  Denial  of  Injunctive 

3  I  Relief 

4  -  A.   He  Who  seeks  Equity  Must  Do  Equity 

5  I  Appellants  recognize  that  inclusion  of  the 

6 1  illegal  covenant  against  competition  in  the  license  agree- 

7^  ment  is  not  sufficient,  standing  alone,  to  bar  injunctive 

8'^  relief  to  appellee  herein,  and  that  this  Court  has  so 

9  I  decided  in  Zajicek  and  Winston,  supra.   When  coupled  with 

10 1  other  evidence  of  appellee's  fraud  and  deceit  the  un- 

11  II  conscionable  character  of  its  license  agreement  and  the 

12  I  partial  failure  of  consideration  for  appellants '  obliga- 

13  I  tions  thereunder,  the  District  Court's  conclusion  that 

I 

14  f      appellee  was  deserving  of  the  protection  of  equity  was 

li 

H 

15  I  clearly  erroneous. 

16  I  The  fraud  and  deceit  referred  to  consist  of 

17  I  appellee's  knowledge  that  its  name  could  not  be  used  in 

18  I  licensing  and  advertising  activities  of  its  franchisees 

i9  j   in  California  and  its  failure  to  furnish  such  information 

o  I 

20  I   to  appellants  when  it  had  a  clear  duty  to  speak.   (R  31, 

21  \      37-38;  258-260)  .   Relation  will  hereafter  be  made  to  the 

22.   repeated  references  to  the  value  of  appellee's  name  in 

I 
23  I      the  license  agreement. 

2^  I  California  law  provides  that  with  certain 

I 

25  I   named  exceptions,  not  pertinent  here,  an  injunction  can 

26  :'   not  be  granted  to  prevent  the  breach  of  a  contract  the 

i 
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1  performance  of  which  would  not  be  specifically  enforced. 

2  (California  Civil  Code  Section  3423  (5))  and  that  an 

3  obligation  that  provides  for  personal  service  or  requires 

4  the  employment  of  another  inpersonal  service  can  not  be 

5  specifically  enforced.   (California  Civil  Code  Section  3390 

6  (1)(2)). 

7  Of  significance  in  this  context  is  the  pro- 

8  vision  in  the  license  agreement  (paragraph  14  (a) )  that  the 

9  agreement  constitutes  a  "personal  service  contract"  which 

10  is  entered  into  "in  reliance  upon  and  in  consideration  of 

11  the  personal  qualifications,  and  representations  with 

12  respect  thereto,  of  licensee." 

13  There  is  another  well-accepted  rule  of  equity 

14  that  equity  will  not  enforce  an  unconscionable  contract 

15  s  and  that  specific  and  injunctive  relief  will  be  denied  on 

lei  that  ground  alone.  (Campbell  Soup  Co.  v.  Wentz,  1948,  172 

17  1;  F  2nd  80  (CA3)  ;  4  Pomeroy,  Eq .  Jurisprudence,  Section  1405 

I 

18 i  a  (5th  Edition,  1941);  5  Williston,  Contracts  Section  1425 

i| 

19  I  (Rev.  ed.  1937) .   In  Campbell,  Court  of  Appeals  for  the 


20 
21 


Third  Circuit  considered  the  propriety  of  injunctive  relief 
in  the  case  of  an  agreement  between  the  parties  for  the 


22  L'   production  of  carrots, and  stated: 


23 
24 
25 
26 


"We  think  it  is  too  hard  a  bargain  and 
too  one-sided  an  agreement  to  entitle 
plaintiff  to  relief  in  a  Court  of 
conscience.   The  agreement  is  on  a 
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1  printed  form  obviously  drawn  by 

2  skillful  draftsmen  with  the  buyers' 

3  interests  in  mind." 

4  A  comparable  result  was  achieved  by  the 

5  '  District  of  Columbia  Court  of  Appeals  in  Williams  v. 

6  I  Walker  -  Thomas  Furn.  Co.  (1965)  350  F  2nd  445  where  the 

7  Court,  citing  the  Campbell  Soup  case  with  approval, 

8  declined  to  enforce  what  it  regarded  as  unconscionable 

9  contracts  for  the  purchase  of  home  furnishings  and 

10  appliances. 

11  So,  here,  this  Court  will  have  no  difficulty 

12  in  recognizing  that  the  license  and  franchise  agreement 

13  between  the  parties  was  "obviously  drawn  by  skillful 

14  draftsmen  with  the  (licensor 's) interests  in  mind." 

15  (See  the  License  and  Franchise  Agreement  at  20-25) 

16  a.   The  second  recital  provides  that  licensee 

17  desires  to  obtain  a  license  to  use  the  Snelling  name. 

18  Appellee's  knowledge  of  the  licensing  and  advertising 

19  restrictions  placed  upon  the  use  of  its  name  in  California 

20  by  the  State  Labor  Law  Commissioner,  and  its  failure  to 

21  I  communicate  this  information  to  appellants  should  be 

22  1  grounds  enough  to  deny  them  relief  in  these  proceedings. 

23  The  contractual  provision  in  question  shows  that  the  use 

24  of  the  name  was  a  substantial  and  material  consideration 

25  j  for  appellants'  entry  into  the  contract. 

26  b.   In  paragraph  1(a),  Snelling  grants  to 

-53- 


appellants  the  right  to  use  the  registered  trade  name 
"Snelling  &  Snellin(^,  well  knowing  they  were  in  no  position 
to  deliver  any  such  right  in  the  State  of  California. 
To  see  the  importance  attached  to  the  use  of  the  name  by 
the  parties,  one  need  only  refer  to  paragraph  1(c),  pro- 
viding that  appellants  could  use  only  the  name  "Snelling 
&  Snelling"  in  the  operation  of  their  business.  Consider, 
also,  that  Snelling 's  president  contended  in  a  sworn 
affidavit  given  in  another  pending  case  in  California,  that 
"the  revenue  which  the  corporation  receives  from  its 
franchisees  is  solely  in  compensation  for  the  use  of  the 
'Snelling'  name  and  for  the  instruction  in  the  unique 
Snelling  method  of  operating  a  personnel  consulting  and 
employment  agency  office"  (R  13  8/10-16) 

c.  Paragraph  1(d)  obviously  contemplates 
the  forfeiture  by  appellants  of  the  entire  $8,400.00 
franchise  fee  if  they  were  unable  to  get  their  office  open 
and  commence  operation  of  their  business  in  Riverside, 
California,  within  90  days  from  the  date  of  the  agree- 
ment -  an  expensive  course  of  training  considering  that 
appellants  McDonough  could  have  purchased  a  four  year 
college  course,  for  one  of  themselves  at  least,  complete 
with  board  and  room  for  such  a  figure. 

d.  Paragraph  2(a)  provides  that  appellee's 
instruction,  advice  and  guidance  to  appellants  and  their 
employees  would  be  furnished  only  as  Snelling 's  judgment 
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dictated  at  a  place  and  time  to  be  designated  by  it. 
The  contract  requires  in  the  same  paragraph  that  appellants 
treat  the  contents  of  Snelling's  manuals  as  confidential 
whether  or  not  there  is,  in  fact,  anything  novel,  unique, 
or  secret  therein. 

e.  Paragraph  2(b) says  further  instruction 
or  advice  desired  by  the  licensee  was  to  be  provided  at 
their  own  expense,  payable  in  advance  at  Snelling's 
request. 

f .  In  order  to  assist  Snelling  in  maintaining 
an  appropriate  (to  its  purposes)  check  on  the  business 
being  done  by  its  licensees,  paragraphs  4(c)  through 

4 (h)  require  submission  of  an  impressive  body  of  reporting 
forms  to  Snelling.   Doubtless  the  preparation  of  these 
forms  and  Snelling's  right  to  require  the  licensee  to 
provide  copies  of  their  social  security  reports,  state 
and  federal  unemployment  reports,  federal  income  tax 
returns,  state  income,  franchise  or  other  tax  returns, 
and  such  other  federal,  state,  county  or  city  reports  as 
may  reasonably  be  necessary  to  ascertain  the  status  of 
licensee's  business,  and  the  copy  of  the  annual  certified 
audit,  were  designed  to  permit  Snelling  to  readily  deter- 
mine whether  the  licensee  was  remitting  the  proper  override 

g.  Not  content  with  the  payment  of  $8,400.00 
and  7  percent  of  the  gross  receipts  of  the  licensee's 
business  forever  after,  for  a  two  week  training  course, 
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the  contract  then  provides  for  minimum  gross  receipts 
which  provide  an  absolute  minimum  below  which  the  over- 
ride can  not  fall  for  the  life  of  the  franchise  agree- 
ment.  Any  failure  on  the  licensee's  part  to  produce 
7  percent  of  the  minimum  figures  provided  in  theis  para- 
graph 5(a)  constitutes  a  default. 

h.   Paragraph  6(c)  requires  telephone 
directory  advertising  onforms  prescribed  or  approved  by 
Snelling  again  indicating  the  solemn  agreement  and  con- 
templation of  the  parties  that  licensees  would  have  the 
right  to  use  the  Snelling  &  Snelling  name. 

i.   Paragraph  8(b)  includes  the  covenant 
against  competition  made  illegal  in  California  by  Business 
and  Professions  Code  Section  16600  and  includes  the 
Snelling-serving  concession  that  the  licensee  acknowledges 
that  the  name,  the  reputation,  the  methods  and  techniques, 
the  training  and  instruction,  etc.  etc.,  furnished  the 
licensees  by  Snelling  are  of  "considerable  value". 

j.   Paragraph  8(c)  requires  similar 
covenants  against  competition  from  each  of  the  licensee's 
employees  and  imposes  on  licensees  the  duty  of  fully  and 
effectively  enforcing  the  terms  of  the  agreement  at  their 
own  expense,  and  in  the  event  of  their  failure,  permits 
Snelling  to  do  so  at  licensees'  expense. 

k.   Paragraph  11  contains  the  massive 
^powers  of -Snelling  in  the  event  of  teinnination  requiring, 
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I  to         . 

1  in  effect,  the  licensees /turn  over  every  asset,  record 

2  and  even  the  telephone  in  its  office,  to   Snelling. 

3  1.   Paragraph  11(h)  even  includes  an 

4  advance  declaration  by  licensees  that  they  realize   any 

5  breach  of  the  covenant  against  competition  will  cause 

6  substantial  and  irreparable  harm  to  Snelling  and  sets 

7  I  forth  the  McDonoughs '  consent  to  the  issuance  of  an  in- 

8  I  junction  putting  them  out  of  business.   The  provision 

9  also  covers  a  modest  liquidated  damages  provision  of  50 
LO  percent  of  licensees '  gross  annual  receipts  for  a  three 
LI  year  period. 

L2  m.   Paragraph  12  requires  the  licensees 

L3  to  waive  the  right  to  trial  of  any  action  initiated 

L4  against  them  by  Snelling  and  to  waive  all  of  their  home- 

L5  stead  and  exemption  rights.   A  better  example  of  over- 

1.6  I  reaching,  contrary  to  every  concept  of  fair  play  and 

L7 I  due  process  in  every  jurisdiction  in  the  United  States  of 

L8 I  America,  is  difficult  to  conceive. 

L9  n.   Under  paragraph  14,  licensees  have  no 

30  right  to  sell  assign  or  sublicense  their  franchise 

Zl  without  Snelling 's  written  consent  and  on  Snelling 's  terms. 
2  o.   Finally,  paragraph  14(c)  of  the 

|23  agreement  provides  that,  even  in  death,  the  rights  of 

^4^  licensees,  their  heirs  and  personal  representatives  are 

25  minimal,  being  permitted  only  60  days  from  the  date  of 
death  within  which  to  locate  a  purchaser  who  will  pay 
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Snellinq  $3,000.00  for  undefined  "expenses  "  and  hope- 
fully, something  to  the  personal  representative  covering 
the  value  of  the  business  assets  and  goodwill. 

p.   The  only  concession  of  any  sort  that 
it  can  be  said  appellants  were  able  to  obtain  in  the  neg- 
otiation of  the  agreement  was  the  right  to  convert  to  a 
corporate  form,  without  the  payment  of  fees  or  expenses 
to  Snelling,  provided  the  corporation  was  organized  and 
the  request  made  within  6  months  of  the  date  of  the  agree- 
ment, (paragraph  20) 

In  sum  total,  the  Campbell  Soup  contract  was 
a  model  of  corporate  restraint  and  generosity  in  com- 
parison to  the  unbelievably  burdensome  provisions  in  the 
agreement  here  before  the  court. 

B.   Appellee  Failed  to  Show  a  Meaningful  Threat 
of  Irreparable  Injury 

Appellants'  Specification  of  Error  No.  3  and 
No.  4  relate  to  the  admission  of  evidence  on  this  subject. 

It  was  incumbent  on  appellee  to  show  that 
irreparable  injury  would  result  if  the  injunction  were 
denied  and  that  damage  to  it  if  the  injunction  were  denied 
plainly  outweighed  any  foreseeable  harm  to  appellants 
Ross-Whitney  Corp.  vs.  Smith,  Kline  &  French  Labs. ,  CA 
9  1953,  207  F  2nd  190) . 

The  evidence  was  that  long-standing  dissension 
existed  between  appellee  and  a  group  of  fifty  of  its 
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-franchisees  which  pre-dated  the  relationship  of  appellee 
and  the  McDonoughs  (R  252-253) .  Inquiry  into  the  nature 
and  extent  of  this  dissension  was  barred  by  the  District 
Court,  although  plainly  offered  to  show  that  the  injury 
forecast  by  appellee's  witness  would  come  from  this  sector 
and  that  conduct  of  the  McDonough's  would  have  no  causal 
relationship  thereto.  (R  240-243) 

The  District  Court's  ruling  on  this  offered 
testimony  came  during  hearing  of  appellants '  motions  for 
supersedeas  and  to  stay  the  preliminary  injunction  pending 
appeal.   It  must  be  borne  in  mind,  however  that  McBrearty 
did  not  appear  as  a  witness  until  the  hearing  of  these 
motions  and  that,  until  he  appeared,  the  record  was  com- 
pletely devoid  of  any  evidence  to  show  an  imminent  threat 
of  harm  to  appellee.   If  McBrearty 's  testimony  concerning 
the  threat  of  harm  was  admissible  at  all  (and  it  was 
received  over  appellants'  objection  -  R  176-177),  the 
District  Court  erred  in  restricting  appellants  '  in  cross 
examining  McBrearty  on  the  basis  for  his  opinion  (R  249- 
250) ,  and  their  efforts  to  show  other  causes  for  the 
threatened  disintegration  of  the.   franchise  system  (R 
240-243). 

Another  factor  which  was  clearly  of  signifi- 
cance in  balancing  the  equities  in  deciding  whether  or 
not  injunctive  relief  should  be  granted,  was  disregarded 
by  the  District  Court. 
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Considering  the  extent  of  appellants ' 
business  activities  in  San  Bernardino  trade  area  from 
their  Riverside  office  (47-48;  53;  R  27-30)  all  of  which 
preceded  by  many  months  appellee's  application  for 
injunctive  relief  pendente  l_ite,  the  status  quo  between 
the  parties  would  have  been  better  maintained  by  per- 
mitting the  continuation  of  the  San  Bernardino  office. 
Appellants  proved,  without  contradictory  evidence  being 
received  or  offered,  that  their  activities  in  the  San 
Bernardino  area  were  undertaken  with  the  advice  and  consent 
of  appellee  (R  30) ,  that  one-half  their  advertising  was 
expended  there  and  one-half  their  business  came  from 
that  area  (R  28-30)  . 

On  equitable  principles  alone,  the  Court  of 
Appeals  for  the  'Tenth  Circuit  denied  injunctive  relief  in 
a  comparable  dispute  between  a  franchisor  and  one  of  its 
franchisees  in  Goldammer  v.  Fay  (1964)  326  F  2nd  268. 
There  plaintiff  was  the  owner  of  certain  rights  involved 
in  the  Dairy  Queen  franchise  which,  in  exchange  for  fixed 
payments  from  the  defendant  franchisee  permitted  him  the 
use  of  the  franchise  name,  sign,  ice  cream  formulae  mix, 
etc.   The  franchise  was  terminated  by  the  plaintiff  for 
defendant's  failure  to  make  the  payments  and  plaintiff 
sought  to  enforce  the  two  year  covenant  against  competition 
in  the  franchise  agreement  when  defendant  remained  in 
business  at  the  same  location  in  Colorado  Springs, 
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1  Colorado,  but  changed  his  sign  and  the  name  of  his 

2  business.   Although  such  restrictive  covenants  against 

3  I  competition  are  valid  in  Colorado  (as  seen  in  the  Forney 

4  1  case,  supra,) both  the  trial  court  and  appellate  court 

5  I  denied  plaintiff  the  injunctive  relief  sought  on  the 

6  premise  that  no  evidence  of  irreparable  injury  had  been 

7  shown,  the  Court  relying  on  the  rule  that  injunctive 

8  relief  is  a  drastic  remedy  to  be  exercised  with  caution  and 

9  should  be  granted  only  in  cases  where  the  necessity  there- 

10  fore  is  clearly  established  (Citing  Colorado  authority  for' 

I 

11  i  that  proposition) . 

12  CONCLUSION 

13  To  summarize  briefly,  appellants  McDonough  contend 

14  the  District  Court  failed  to  properly  interpret  and  apply 

15  California's  settled  public  policy  against  covenants  in  re- 

16  straint  of  competition,  erroneously  concluded,  under  tests 

17  I  prescribed  by  California  judicial  decisions,  that  appellee 
18 j  had  carried  its  burden  of  proving  its  training,  manuals, 
19  i  and  methods  were  in  fact  trade  secrets,  and  ignored 

established  principles  of  equity  in  giving  appellee  in- 
junctive relief  herein. 

22  Appellants  respectfully  urge  this  Court  to  reverse 

23  the  Order  Granting  the  Preliminary  Injunction  and  to  dis- 

24  solve  the  Preliminary  Injunction  itself. 

25  HENNiq^^  &/BPTTERWICK 

26  /By" 


20 
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No.  22671 

In  the 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Robert  E.  McDonough,  et  al., 

Appellants,\ 
vs. 
Snellinq  &  Snelling,  Inc., 

Respondent. 


On  Appeal  from  the  United   States   District  Court 
for    the    Central    District    of    California 


RESPONDENT'S   BRIEF 


JURISDICTION 


This  action  was  brought  by  Snelling  &  Snelling',  Inc., 
a  Pennsylvania  corporation,  against  Appellants  and  other 
Defendants,  all  citizens  and  residents  of  the  State  of 
California,  for  injunctive  and  declaratory  relief  and  for 
damages  in  excess  of  $10,000.00.  The  District  Court's 
jurisdiction  was  therefore  invoked  under  28  U.S.C.A.  §1332 
(a)(1).    Appellants  make  this  interlocutory  appeal  pur- 


suant  to  the  provisions  of  28  U.S.C.A.  §1292  (a)  (1)  from  a 
preliminary  injunction  entered  on  November  21,  1967. 

STATEMENT 

The  Snelling  System 

Respondent  is  the  successor  to  a  partnership  founded 
in  1951  by  Louis  R.  Snelling,  Jr.,  and  his  wife,  Gwendolyn, 
to  operate  a  single  personnel  agency  in  Philadelphia, 
Pennsylvania  (PI.  Ex.  1,  Operational  Wlanual  —  Manager's 
Operation,  hereinafter  "MM",  at  19).  Today,  Respondent 
still  operates  a  personnel  agency  in  Philadelphia,  but  has 
some  two  hundred  seventy-five  franchisees  operating  over 
three  hundred  twenty-five  offices  throughout  the  United 
States  (II  R.  255:  10-23). 

A  new  Snelling  franchisee  receives  training  at  Respond- 
ent's headquarters  in  Pennsylvania  and  three  basic  manuals 
which  contain  information  and  guidelines  regarding  the 
"Snelling  system"  for  operation  of  a  personnel  agency  — 
information  and  guidelines  which  Respondent  has  devel- 
oped since  1951  and  revises  from  time  to  time  (II  R.  88:3- 
89:18;  212:12-213:5;  MM:II).  The  three  manuals  are 
designed  to  guide  counselors,  receptionists,  and  the  fran- 
chisee-manager. In  the  Manager's  Manual,  the  franchisee 
is  given  detailed  instructions  regarding  the  establishment, 
staffing  and  operation  of  an  agency,  with  particular  em- 
phasis on:  1)  techniques  which  will  enable  counselors  to 
place  all  qualified  applicants  instead  of  filling  only  exist- 
ing "job  orders";  and,  2)  a  detailed,  analytical  system  of 
record  keeping  and  reports  which  will  enable  both  the 
franchisee-manager  and  Respondent  to  detect  strengths 
and  weaknesses  in  his  business  (MM:  172-176;  219-251;  II 
R.  95:19-96:15). 

Respondent  assists  the  franchisee  in  selecting  a  location 
within  his  franchised  area  (MM:  54-61).  After  he  has 
selected  a  location  and  hired  an  initial  group  of  counselors, 
one  of  Respondent's  "National  Supervisors"  trains  the 


counselors  in  non-managerial  aspects  of  the  Snelling  sys- 
tem (II  R.  88:22-89:13).  Thereafter,  National  Supervisors 
continue  to  guide  the  progress  of  each  office  through  periodic 
visits  (II  R.  105:25-107:9;  170:25-171:14). 

Each  franchisee  is  required  to  make  detailed  monthly 
reports  to  Respondent  in  Pennsylvania  (MM:  241-250). 
From  these,  the  Pennsylvania  office  attempts  to  detect, 
analyze,  and  —  hopefully  —  solve  problems  in  the  report- 
ing office  and  problems  which  are  common  throughout  the 
system  (MM  241-244;  II  R:  163:8-168:3). 

In  order  to  provide  training  in  new  techniques  and  solve 
problems  pointed  out  in  franchisees'  reports.  Respondent 
conducts  periodic  "regional  seminars"  in  various  parts  of 
the  country.  Such  seminars  have  been  held  in  California 
during  the  past  four  years,  each  dealing  with  solutions  to 
specific  problems  which  have  been  developed  by  Respond- 
ent's head  office  in  Pennsylvania  (II  R.  163:8-168:3). 
Separate  regional  conferences  are  also  held  to  train  or 
retrain  counselors  (II  R.  169:8-170:24). 

Franchisees  receive  advertising  material  prepared  by 
Respondent  (MM:  83,  153-156)  and  the  benefit  of  Re- 
spondent's national  advertising  (II  R.  30:18-24;  264:14- 
266:14).  Although  limitations  which  California  law  places 
upon  an  employment  agency's  use  of  a  franchisor's  name 
(II  R.  259:13-260:18)  lessen  the  effectiveness  of  adver- 
tising (II  R.  237:16-238:7),  there  is  no  evidence  to  indicate 
that  it  lacks  substantial  value. 

The  Snelling  system  has  had  its  share  of  growing  pains 
and  has  not  been  uniformly  successful.  During  the  years 
that  it  grew  from  a  single  agency  to  a  nationwide  organiza- 
tion, Snelling  &  Snelling  suffered  some  attrition.  (II  R. 
255:6-256:6).  Of  roughly  five  hundred  businessmen  who 
have  held  franchises,  perhaps  fifteen  percent  have  left  the 
business  because  they  were  unsuccessful  (II  R.  230:1-24). 

Respondent  has  also  been  troubled  by  demands  of  some 
very  successful  franchisees  who  have  come  to  resent  the 


contractual  requirement  that  tliey  pay  seven  percent  of 
their  gross  receipts  to  the  head  office  in  Pennsylvania 
(II  R.  172:11-173:8).  Snelling's  Vice  President,  who  had 
just  returned  from  addressing  a  meeting  of  the  Interna- 
tional Franchise  Association,  testified  that  many  successful 
franchisors  face  the  same  problem  (11  R.  171:19  173:8).  In 
Snelling's  case,  some  franchisees  have  banded  together  to 
form  the  Franchise  Owners'  Association  (II  R.  179:10-16; 
238:20-246:11),  while  some  have  made  concerted  attempts 
to  renegotiate  their  agreements  with  Snelling  (II  R.  2-17 :21- 
249:11).  Prominent  among  the  rebels  is  Appellant,  Robert 
E.  McDonough. 

Appellants'  Association  tcith  Snelling  cC  Snelling 

Robert  E.  McDonough  was  an  experienced  businessman 
prior  to  his  affiliation  with  Respondent,  having  served  as 
vice  president  in  charge  of  sales  for  a  regional  oil  company 
which  had  outl'^s  in  seven  Southern  states  (II  R.  7:18-8:1; 
50:7-51:4).  When  he  became  interested  in  purchasing  a 
Snelling  franchise  in  early  1965,  McDonough  acted  in  a 
businesslike  fashion  and  had  the  franchise  agreement  re- 
viewed by  his  attorney  in  Mobile,  Alabama  (II  R.  8:11- 
8 :20).  Apparently  finding  no  objection  to  the  terms  of  that 
agreement,  he  attended  Respondent's  training  course  in 
Pennsylvania  for  two  weeks  and  executed  a  contract  to 
purchase  the  Riverside  franchise  (II  R.  8:21-9:8;  168:6-8; 
IR.  87-92).* 

On  April  15,  1965,  McDonough  opened  his  office  in  River- 
side as  the  "S  &  S  Agency",  which  he  identified  in  its  ad- 
vertising as  "a  member  of  Snelling  (S:  Snelling"  (II  R. 
27:24-  28:1;  37:24-38:6).  Because  of  a  ruling  of  the  Cali- 
fornia Labor  Commissioner  which  granted  earlier  fran- 
chisees a  preemptive  right  to  use  Snelling  tS:  Snelling  in  their 
firm  name,  he  adopted  the  "S  t^'  S"  designation  (II  R. 
19:11-23;  258:21-260:18).    In  doing  so,  he  complied  with 


♦The  "Riverside  franchise"  did  not  prohibit  McDonough  from  soliciting 
business  outside  of  that  city  so  long  as  his  office  remained  there.  Far 
from  giving  its  franchisees  "closed  territories,"  Snelling  encouraged  adver- 
tising outside  of  the  franchised  cit}'  so  long  as  a  single  base  of  operations 
was  maintained  (II  R.  30:6-17). 


paragraph  1(c)  of  the  license  agreement  which  provides 
that  the  "Licensee  shall  use  only  the  name  Snelling  & 
Snelling  and  Licensee  shall  identify  himself  as  a  member  of 
the  Snelling  and  Snelling  system,  unless  state  laiv  requires 
other  or  additional  identification."    (I  R.  87). 

During  the  year  1965,  gross  receipts  from  the  new  River- 
side agency  averaged  $5,000.00  per  month  (II  R.  22:4-20; 
PI.  Ex.  2).*  Of  this  amount,  at  least  15% -18%,  or  $750.00- 
$900.00  per  month,  represented  net  profit  after  pajTnent  of 
expenses  (II  R.  13:4-18).  Throughout  this  period,  Mc- 
Donough  rendered  regular  monthly  reports  and  paid  7%  of 
his  gross  receipts  to  Respondent  in  Pennsylvania  (II  R. 
22:4-20;  PI.  Ex.  2).  He  sought  to  promote  the  Snel- 
ling name  and  identified  *'S  &  S"  as  a  member  of  the 
Snelling  S3''stem  in  both  his  newspaper  advertising  and  his 
personal  contacts  with  employers  and  job  applicants  (II 
R.  35:7-38:6). 

No  one  disputes  the  fact  that  McDonough's  business  pros- 
pered, so  that  he  could  report  taxable  income  of  $16,000- 
$17,000  for  1966,  his  first  full  year  of  operations  (II  R. 
11 :19-12 :18).  Admittedly,  this  income  was  somewhat  higher 
than  it  might  otherwise  have  been  because  he  ceased  pay- 
ing Respondent  monthly  overrides  in  January'  of  1966 
(I  R.  27-29). 

Despite  the  fact  that  he  had  ceased  to  pay  overrides  in 
January  of  1966,  McDonough  continued  to  identify  his 
agency  as  a  member  of  Snelling  &  Snelling  in  Riverside 
advertising  until  May  of  1967  (II  R.  37:7-38:1).  He  also 
continued  to  attend  regional  meetings  held  by  Respondent 
(II  R.  168:9-169:7). 

The  first  open  break  between  Appellants  and  Snelling 
occurred  on  May  10,  1967,  when  Snelling 's  Assistant  Secre- 
tary, Lawrence  T.  Knier,  served  notice  that  his  franchise 
would  be  cancelled  unless  past  due  overrides  were  paid 
(I.  R.  26).  In  response.  Appellants,  acting  through  their 
counsel,  "rescinded"  their  agreement  on  May  19,  sa^dng, 
in  part: 


''It  is  obvious  that  in  California  at  least,  your  corpor- 
ation is  not  in  a  position  to  offer  the  same  valuable 
consideration  to  licensees  that  it  can  in  some  other 
states.  Under  these  circmnstances,  it  would  seem  logi- 
cal that  a  substantially  reduced  franchise  fee  and  sub-    ] 
stantially  reduced  override  percentage  should  govern 
your  License  Agreements  in  California  as  contrasted 
with  such  other  states.    Our  clients  would  not  be  ad- 
verse to  negotiating  such  a  License  Agreement  with 
your  corporation  which  would  incorporate  a  fair  and 
'reasonable  fixed  license  fee  and  fair  and  reasonable 
percentage  of  income  pa^Tiient.  Neither  of  the  payment 
provisions  of  the  present  License  Agreement  are  fair 
and  reasonable  in  view  of  your  inability  to  deliver  that 
which  you  are  conmiitted  to  deliver  to  the  licensees 
under  the  written  agreement."    (I  E.  57). 
The  *'recission"  letter  of  May  19  was  the  first  romid  in 
a  series  of  neo-o:  iations  which  are  described  in  McDonough's 
counsel's  reply  to  Snelling's  final  termination  letter,  which 
said,  in  part: 

"August  2,  1967 

Yoegelin,  Barton,  Harris  &  CaUister 

Attorneys  at  Ijaw 

606  South  Olive  Street 

TjOS  xVngeles,  California  90014 

Re:  McDonough  v.  Snelling  &  Snelling 
Your  File  No.  5846 

Gentlemen : 

We  have  for  reply  your  letter  of  July  21,  1967, 
addressed  to  Mr.  Robe'rt  E.  McDonough.  We  presume 
your  reference  in  the  address  to  Snelling  &  Snelling 
is  an  oversight  since,  as  we  understand  you  represent 
Snelling  &  Snelling  in  California,  you  are  surely  aware 
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that  none  of  the  franchisees  have  ever  been  able  to 
operate  under  that  name  in  California. 

You  further  suggest  in  your  letter  that  Mr.  Mc- 
Donough  failed  to  respond  to  the  letter  of  your  client 
dated  May  10,  1967.  Perhaps  your  client  has  failed  to 
keep  you  informed  of  developments  since  that  date. 
Under  date  of  May  19,  1967,  on  behalf  of  Mr.  and  Mrs. 
McDonough  we  addressed  a  Notice  of  Recission  to  your 
client  which  was  received  by  it  on  May  23, 1967.  A  copy 
is  enclosed  for  your  information  and  file. 

Thereafter,  we  have  engaged  in  five  or  six  long  dis- 
stance  telephone  calls  with  Mr.  Paul  Welsh  of  the 
Philadelphia  law  firm  representing  Snelling  &  Snelling. 
Our  discussions  have  centered  upon  the  possibilities 
of  finding  a  mutually  satisfactory  area  within  which 
the  parties  could  continue  their  contractual  relation- 
ship on  a  substantially  modified  basis.  The  last  such 
telephone  call  was  on  July  11,  1967,  from  Mr.  Welsh 

We  feel  the  salutary  provisions  of  Business  and 
Profession's  Code  Sections  16600-16602,  invalidating 
contracts  in  restraint  of  trade,  protect  our  clients  from 
the  provisions  of  the  contract  stating  that  their  opera- 
tion of  an  employment  agency  business  in  Riverside, 
California,  can  be  enjoined,  and  that  these  protective 
statutes  extend  to  the  contractual  provisions  incident 
thereto,  such  as  the  turning  over  of  books  and  records, 
the  turn  over  of  lessee's  premises  and  telephone  num- 
ber,  etc.   .   .   . 

As  set  forth  in  that  letter,  we  feel  that  Mr,  and  Mrs. 
McDonough  were  defrauded  by  Snelling  &  Snelling, 
Inc.  in  that  many  of  these  unfavorable  aspects  of  the 
franchises  as  they  pertain  to  the  State  of  California 
were  not  made  known  to  the  McDonoughs  when  the 
franchise  was  purchased.  Similarly,  the  inability  of 
Snelling  &  Snelling  to  deliver  these  things  of  value 
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has  resulted  in  at  least  a  partial  failure  ot  consid- 
eration for  the  sums  of  money  agreed  to  be  paid  by  the 
McDonoughs  under  the  Ucense  agreement.  It  is  our 
opinion  that  the  reUef  the  McDonoughs  can  anticipate 
would  be  twofold:  First,  a  reduction  fee  and  the  per- 
centage override  because  of  the  partial  failure  of  con- 
sideration; and,  Second,  the  obtaining  of  punitive  dam- 
ages against  Snelling  &  Snelling,  Inc.  for  the  fraudu- 
lent concealment  of  the  true  situation  m  Cahfornia. 

Nevertheless,  the  McDonoughs  are  reasonable 
people,  would  prefer  to  avoid  litigation,  and  will  meet 
Snelling  &  Snelling,  Inc.  half  way  in  an  effort  to  ar- 
rive at  a  reasonable  disposition  of  this  problem.  ^\  e 
are  authorized  to  advance  on  their  behalf  the  following 
settlement  offer : 

1  The  Ucense  agreement  be  considered  terminated 
or  rescinded  and  each  party  will  release  the  other 
from  any  and  all  claims  arising  therefrom; 

2.  The  ISIcDonoughs  will  furnish  an  audited  report 
of  their  gross  business ; 

3  Snelling  &  SnelUng,  Inc.  would  credit  back  to 
the*McDonoughs  one-half  of  the  $8,400.00  franchise 
fee  paid; 

4.  The  McDonoughs  would  be  debited  with  a 
314'  percent  of  their  gross  receipts  from  the  com- 
mencement of  their  business  through  May  19,  1967, 
less  any  amounts  previously  paid ; 

5.  McDonoughs  will  return  to  Snelling  &  Snelling, 
Inc  the  training  or  operational  manuals  furnished 
and  will  a^ree  to  pro^ide  copies  of  those  business 
records  in^their  possession  that  Snelling  &  Snelling 
desire ; 


6.  The  McDonoughs  would  continue  to  operate  at 
the  same  location  and  using  the  same  telephone 
number  and  Snelling  &  Snelling  would  be  free  to  sell 
the  Eiverside  franchise  to  any  new  purchaser  if  de- 
sired. 

We  will  appreciate  receiving  any  comments  or  re- 
sponse from  you  or  your  clients  to  this  offer  at  your 
early  convenience. 

Very  truly  yours, 

HENNIGAN  &  BUTTERWICK 

By  J.  D.  Butterwick"  (I  R.  60-62). 

No  mention  was  made  of  a  San  Bernardino  office  which 
would  compete  with  Snelling 's  existing  franchisees. 

After  the  breakdown  of  settlement  negotiations,  Respon- 
dent filed  a  Complaint  against  Appellants  for  recission,  in- 
junctive and  declaratory  relief  and  damages  (I  R.  2-11). 
Before  that  Complaint  had  been  served,  Robert  E.  Mc- 
Donough  advised  Anne  Van  Tilburg,  owner  and  operator 
of  the  Van  Agency,  Snelling 's  franchisee  in  San  Ber- 
nardino, that  he  planned  to  open  an  "S  &  S"  agency  in 
San  Bernardino  (I  R.  30).  McDonough's  own  testimony 
indicates  that  he  had  been  training  counselors  for  a  San 
Bernardino  office  for  three  or  four  months  (II  R.  41:15-25; 
282:15-285:1)  — or  during  much  of  the  period  when  settle- 
ment discussions  were  in  progress. 

Upon  being  advised  of  his  intentions.  Respondent  filed 
a  First  Amended  Complaint  and  Ex  Parte  Application  for 
Order  to  Show  Cause  Re :  Preliminary  Injmiction  and  Ex 
Parte  Application  for  Temporary  Restraining  Order  (I  R. 
12-A-34).  An  Order  to  Show  Cause  and  Temporary  Re- 
straining Order  was  entered  on  September  20,  1967,  and 
served  on  September  21,  restraining  Respondents  ''from 
opening  an  emplojTnent  agency  office  in  the  City  of  San 
Bernardino,  or  ^\^thin  thirty-five    (35)   miles  of  the  City 
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of  Riverside,  State  of  California,  or  withm  tbn  y  five  (3o) 
miles  of  anv  other  employment  agency  which  i^  a  duly 
^  ranchiseci  member  of  plaintiff's  emplo.^ent  agency 
"stem"  pending  disposition  of  the  Order  to  Show  C-- 
Hearing  on  that  Order  was  set  for  September  2^  196^ 
(I  E.  43-45). 

The  Hearings  Below 

This  Appeal  arises  out  of  hearings  which  were  held  on 
September  27  and  28,  October  4  and  21   and  November  1. 
W7  and  the  relevant  findings  and  orders  entered  b^   the 
District  Court.   The  hearing  was  originally  concerned  ..ith 
S^^^^low  le.al  question  of  enforceability  of  Respondent  s 
r.trictive  covenant  (II  R.  10:9-11:16),  but  was  broadened 
to' include  the  question  of  whether  Snelling  possesses  pro- 
t^cLle  trade  secrets  when  Appell-t^  sought  to  est abh.h 
that  no  such  secrets  exist  (II  R.  52:lo-o6:3;  .4:20-<6  .2o). 
Although  the  last  two  sessions  of  the  hearmg  were  nomi- 
.allv  concerned  with  Appellant's  Motion  for  Supersedeas 
-which  was  ultimately  denied-the  parties  broadened  its 
scope  to  include  a  re-examination  of  the  trade  secret  que s 
tion  and  the  propriety  of  any  order  en^oinmg  Appellants 
fiom   operating   a  personnel   agency  in   San  Bernarchno 
(e.g.,  II  R.  147:9-160:8). 

Respondent  caimot  agree  with  Appellant's  assertion  that 
there  is  "little  evidentiary  conflict"  in  this  action  ( App.  Br. 
2)  On  the  contraiT,  there  is  more  than  a  little  evidenti- 
aiw  contlict  and  there  is  substantial  disagreement  regarding 
interpretation  of  evidence  in  several  ^ital  areas:  (1)  the 
existence  of  imique,  protectable  business  information  and 
techniques  in  Snelling's  initial  training,  manuals  and  man- 
agement seminars;  (2)  the  irreparable  iniury  which  Snel- 
lin-  would  have  suifered  if  Appellants  had  been  allowed  to 
operate  a  Riverside  office:  and  (3)  the  alleged  misrepre- 
sentations made  to  Appellant. 

There  is  no  conflict  regarding  the  fact  that  Appellant 
had  planned  to  open  a  San  Bernardino  office  while  still 
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carrying  on  negotiations  with  Snelling  (II  R.  41 :15-25 ;  282 : 
15-285:1),  but  had  barely  opened  his  doors  when  the  pre- 
liminary injunction  was  entered.  September  20,  1967,  was 
the  first  day  when  counselors  occupied  the  San  Bernardino 
office  (II  R.  l-til-lG).  No  advertisements  had  been  rim 
(II  R.  17  :1-15)  and  no  job  applicants  had  come  to  that  office 
by  September  21  (II  R.  18:6-9).  A  receptionist  was  "in 
training"  in  Riverside,  but  had  not  yet  reported  for  work 
(II  R.  17:16-18:5).  Telephones  had  been  installed,  but 
numbers  had  not  been  listed  with  information  (II  R.  15:8- 
18). 

(a)  Trade  Secrets 

Testimony  regarding  the  trade  secret  question  was 
given  by:  (1)  Robert  E.  McDonough;  (2)  Elinor  Still,  de- 
fendant in  a  companion  case,  w^iich  was  also  before  the 
court;  (3)  John  McBrearty,  Respondent's  Vice  President; 
(4)  Damon  AVlieeler,  the  Snelling  franchisee  in  Sacra- 
mento; and,  perhaps,  (5)  James  Chadwick,  o^vner  of  an 
agency  in  San  Diego.  Mute  testimony  was  offered  by  the 
manuals  themselves  which  were  introduced  subject  to  a 
protective  order  (II  R.  9:9-11:18;  Ph  Ex.  1). 

Elinor  Still,  testifying  for  Appellants,  did  not  deny  that 
the  Snelling  manuals  contain  some  unique  business  infor- 
mation and  techniques.  Instead,  she  stated  that  they  con- 
tain nothing  imique  "other  than  perhaps  paper  work"  and 
techniques  which  she,  herself,  disliked : 

"Q  Is  there  anything  in  your  opinion,  from  the  ex- 
perience you  have  had  in  the  industry  of  unique  value 
among  those  practices,  procedures,  policies  which  Snel- 
ling advocates  and  outlined  in  its  manuals! 

"A  In  all  honesty,  other  than  perhaps  paper  work 
and  as  I  commented  on  the  practices  I  don't  approve 
of,  there  is  nothing  in  any  one  of  the  manuals  that 
is  any  different  than  maybe  one,  or  two  or  maybe  ten 
agencies  in  Los  Angeles  involved  themselves  in  for 
ten  years."  (II  R.  76:13-21;  see  also:  74:20-76:12). 
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She  never  commented  on  the  franchisee's  initial  training 
or  information  disseminated  at  management  seminars. 

Robert  E.  McDonough  contended  that  the  manuals  con- 
tained no  unique  information  (II  R.  32:21-33:3;  53:2-55:9) 
and  introduced  other  manuals  which  allegedly  gave  similar 
guideUnes  (II  R.  147:9-153:19;  D.  Ex.  B).'  Like  Elinor 
Still,  he  noted  the  detailed  reporting  and  checking  proce- 
dures prescribed  in  the  Manager's  Manual  (II  R.  53:24- 
54:8). 

Appellants'  only  other  witness  who  touched  on  the  sub- 
ject of  trade  secrets  was  James  Chadwick,  owner  of  a  per- 
sonnel agency  in  San  Diego.  After  having  hired  consultants 
during-  his  first  thirty  days  in  the  business  (II  R.  156:2-18), 
Chadwick  later  hired  S.  David  Davis,  a  former  National 
Supervisor  for  the  Snelling  system  (II  R.  156 :19-157 :4).  In 
return  for  an  unspecified  consulting  fee,  travel  expenses, 
living  expense^^,  and  a  six  months'  override,  Davis  had 
given  Chadwick  and  his  counselors  a  two-week  training 
course.  Chadwick  hired  Davis,  in  part  at  least,  because  of 
his  former  association  with  Snelling,  but  did  not  compare 
his  training  course  with  the  Snelling  system  (II  R.  157:5- 
160:17). 

An  industrial  engineer  by  training,  Damon  Wheeler  had 
been  a  business  consultant  for  more  than  twelve  years  be- 
fore purchasing  a  Snelling  franchise  and  establishing  the 
** Sacramento  Snelling  &  Snelling  Personnel  Agency"  in 
1964  (II  R.  84 :21-85 :21).  As  a  business  consultant,  Wheeler 
had  worked  with  Snelling  and  many  other  personnel  agen- 
cies, becoming  generally  familiar  with  their  business  prac- 
tices (II  R.  86 :8-87  :24 :  90 :5-93 :10).  Since  becoming  a  fran- 
chisee, Wheeler  had  extensive  contacts  with  other  members 
of  the  system  and  with  operators  of  nonaffiliated  agencies 
(II  R.  93:25-95:8).  From  his  contacts,  Wlieeler  was  able  to 
compare  and  contrast  Respondent's  methods  of  operation 
with  those  of  other  agencies  (II  R.  94:3-97:3). 

In  Wlieeler 's  opinion,  there  is  a  difference  between  the 
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methods,  techniques  and  philosophies  of  Snelling  and  those 
of  unaffiliated  agencies : 

'*Q     What  is  that  difference? 

A  Well,  the  difference  is  not  only  in  the  scope  of 
the  concept  which  is  covered  in  the  manual,  which  cov- 
ers all  phases  of  the  business  both  from  a  counselor  and 
managerial  point  of  view,  but  our  total  approach,  the 
philosophy  is  different. 

Q    What  is  the  difference? 

A  Well,  Snelling  preaches  the  philosophy  that 
"We  place  people  ;  we  don't  fill  job  openings."  I  notice 
that  our  placements,  from  what  I  can  determine  in 
talking  to  my  competitors,  are  much  higher  with  this 
concept. 

Q  How  does  this  contrast  with  whatever  system 
or  technique  that  is  used  by  other  employment  agencies 
in  general? 

A  Well,  the  usual  agency  that  I  am  familiar  with 
does  what  we  call  fill  job  orders.  They  have  orders  on 
the  desk  and  they  are  trying  to  attract  people  to  put 
into  those  positions.  We  do  that,  plus ;  in  other  words, 
we  work  on  the  basis  of  whoever  comes  into  our  office 
is  placeable  somewhere,  and  that  we  engage  in  finding 
those  people  employment  opportunity."  (II  R.  95:19- 
96:15) 

He  believed  that  the  Manager's  Manual  gave  him  infor- 
mation which  he  "would  have  had  to  learn  the  hard  way, 
by  opening  an  office  and  learning  by  making  the  mistakes 
you  would  make  in  opening  a  new  business"  and  thought 
"the  guidance  given  me  in  that  manual  in  all  respects  per- 
mitted me  to  make  the  kind  of  start  that  we  made  and  the 
future  success  that  we  have  made"  (II  R.  98:9-15). 

Wlieeler  earned  $20,000.00  in  his  first  year  of  operations, 
$40,000.00  in  his  second,  and  $55,000.00  in  his  third  (II  R. 
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97:18-22).   He  attributed  some,  if  not  all,  of  this  success  to 
the  detailed  guidelines  laid  down  in  the  manuals: 

"I  would  say,  however,  that  the  detail  with  which 
these  manuals  are  prepared  really  I  think  gave  me  a 
tremendous  edge  and  a  real  start,  a  leg  up  in  business 
so  to  speak.  I  wouldn't  have  known  a  lot  of  —  I  would 
have  learned,  I  would  have  learned  eventually  how  to 
run  an  office  of  this  type,  but  I  do  feel  veiy  strongly 
that  this  information  did  give  me  a  real  advance,  a 
competitive  edge  so  to  speak."    (II  E.  101:3-10) 

In  addition  to  receiving  the  manuals  and  their  initial 
training,  Snelling  franchisees  attend  the  annual  regional 
seminars  which  John  McBrearty  described  in  some  detail 
(II  R.  163 :8-168 :3).  Each  of  these  seminars  deals  with  some 
aspect  of  the  personnel  bu.siness  which  has  been  the  subject 
of  intensive  study.  ]\[cBrearty  pointed  out  that:  "it  takes 
about  a  year  to  compile  these  studies,  not  only  to  make  the 
research  which  you  have  done,  but  then  it  has  to  be  com- 
piled in  a  very  meaningful  manner  so  as  to  put  across" 
(II  R.  166 :4-10).  This  information — the  product  of  a  year's 
research — vn^rs  unquestionably  received  by  Robert  E.  Mc- 
Donough,  who  regularly  attended  seminars  in  San  Fran- 
cisco (il  R.  168:4-169:7). 

(b)  Irreparable  Injury 

Instead  of  being  confined  to  the  more  limited  question  of 
how  Appellants'  offi-ce  in  San  Bernardino  would  affect  the 
Van  Tilburg's  existing  franchise  (and,  therefore,  the  reve- 
nues which  Snelling  derived  from  it),  John  McBrearty's 
testimony  was  largely  devoted  to  the  total  impact  which 
defiance  of  tlie  restrictive  covenant  would  have  upon  the 
Snelling  organization.  His  opinion  was  not  based  upon 
direct  threats  or  other  representations  which  franchisees 
had  made  to  him  after  September  20  (II  R.  250:13-251:21), 
but  upon  the  knowledge  of  their  attitudes  and  probable  be- 
ha^'ior  which  he  had  gained  as  a  National  Super^'isor  and 
as  Vice  President  of  Snelling  and  Snelling  (II  R.  174:14-25 
251:22-253:6). 
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At  the  time  of  McBrearty's  testimony,  a  nimiber  of  Re- 
spondent's francliisees  were  attempting-  to  renegotiate  their 
contracts  (II  R.  247:23-249:11)  and  some  others,  particu- 
larly in  the  Franchise  Owners'  Association,  had  expressed 
discontent  with  the  organization  (II  R.  238:20-246:8;  253:7- 
19).  Word  of  the  San  Bernardino  problem  had  been  spread 
through  the  "grapevine"  (179:4-16),  and  it  may  have  been 
mentioned  in  at  least  one  Snelling  publication  (II  R.  201:3- 
202:14).  Furthermore,  Anne  Van  Tilburg,  the  San  Ber- 
nardino franchisee  and  party  directly  harmed  by  Appel- 
lants' action,  was  an  active  member  and  officer  of  the  Fran- 
chise O^vners'  Association  (II  R.  276:16-25). 

On  the  basis  of  his  knowledge  of  the  franchisees  and  their 
attitudes,  McBrearty  concluded  that  as  many  as  fifty  of 
them  would  leave  the  organization  if  Ap|;ollants  were  al- 
lowed to  compete  with  the  existing  San  Bernardino  fran- 
chisee (II  R.  176 :8-177 :3).  Such  a  loss  could  cost  Respond- 
ent as  much  as  $500,000.00  per  year  and  have  a  crippling 
effect  upon  the  organization  (II  R.  177:4-178:16). 

McBrearty's  alleged  "confusion"  as  to  whether  such  loss 
could  flow  from  Appellants'  ultimate  success  after  this 
action  had  been  fully  litigated,  or  from  operation  of  an 
agency  in  San  Bernardino  pendente  lite  if  the  preliminaiy 
injunction  were  refused  (App.  Br.  at  12),  is  more  apparent 
than  real.  He  was  clearly  concerned  with  the  impact  of  any 
continuation  of  the  McDonough  operation  in  San  Bernar- 
dino and  believed  that  it  would  endanger  Respondent's  or- 
ganization (II  R.  181:19-184-2). 

In  addition  to  John  McBrearty's  testimony,  the  Court 
could  take  judicial  notice  of  the  fact  that  other  Snelling 
franchisees  were  present  throughout  the  protracted  hear- 
ings (II  R.  49 :18-25 ;  I  R.  131) .  The  Court  also  knew  of  fer- 
ment within  the  Snelling  organization  from  a  companion 
case  arising  out  of  a  letter,  circulated  nationally  to  Snell- 
ing franchisees  by  Elinor  Still,  which  discussed  the  Cali- 
fornia situation  and  urged  them  to  breach  their  agreements 
(II  R.  43:1-46:14;  72:9-18  I  R.  130). 
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Following  the  McBrearty  testimony,  Robert  E.  Mc- 
Donoiigli  testified  that  he  had  sought  out  a  number  of  Re- 
spondent's franchises  —  including  many  of  those  who  were 
renegotiating  contracts  —  at  a  recent  meeting  of  the  Na- 
tional Employment  Association,  discussed  the  San  Ber- 
nardino situation  with  them,  and  decided  that  they  were 
generally  indifPerent  to  it  (II  R.  270  :l-276 :15).  Thus,  there 
is  no  conflict  regarding  the  fact  that  it  was  well  advertised 
tliroughout  the  system. 

(c)  Alleged  Misrepresentations 

Respondent  has  had  a  multitude  of  problems  with  the  use 
of  the  name  ''Snelling  &  Snelling"  by  its  franchisees  in 
California.  Two  early  franchisees  claimed  an  exclusive 
right  to  use  that  name  in  California  and  eventually  brought 
an  action  to  prevent  others  from  using  it  (II  R.  69 :9-71 :18 ; 
see  also :  William  La  Perch  and  W.  J.  Mills,  Partners  dha 
Snelling  S  Swlling  v.  Snelling  £  Snelling,  Inc.,  L.A.  Su- 
perior Ct.  No.  863092).  The  California  Labor  Commis- 
sioner, acting  pursuant  to  section  11803  of  the  Administra- 
tive Code  adopted  a  similar  position,  but  allowed  the  use  of 
''Snelling  &  Snelling"  preceded  by  a  geographical  designa- 
tion. Thus,  a  franchisee  such  as  Damon  Wheeler  was  re- 
quired to  style  his  agency  "Sacramento  Snelling  &  Snel- 
ling" rather  than  ''Snelling  &  Snelling  —  Sacramento" 
(II  R.  259:13-260:2). 

The  rather  heated  dispute  which  ensued  between  the 
Labor  Commissioner  and  La  Perch  and  Mills,  on  the  one 
hand,  and  Respondent,  on  the  other,  is  evident  in  the  La 
Perch  and  Mills  case  and  can  be  gleaned  from  the  testimony 
of  Deputy  Labor  Commissioner  Ruth  M.  Spiers,  William 
La  Perch,  Robert  A.  Smith  and  John  McBrearty  (II  R. 
69:9-71:22;  130:10-142:4;  237:7-21;  257:9-263:15).  In  any 
event,  the  Labor  Commissioner  changed  his  ruling  in  Sep- 
tember of  1964,  forbidding  use  of  "Snelling  &  Snelling" 
in  an  agency's  name,  but  allowing  the  agency  to  advertise 
that  it  is  a  "member  of  Snelling  &  Snelling"  (II  R.  260:3 
262:25),  as  Appellant  did  until  May  of  1967  (II  R.  37:7- 
28:6). 
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The  Labor  Commissioner  also  prohibited  franchisees 
from  obtaining  listings  in  the  **Avhite  pages"  of  the  tele- 
phone directory  under  the  name  Snelling  &  Snelling.  How- 
ever, this  ruling  Avas  not  made  until  the  fall  of  1965,  some 
months  after  Appellants  obtained  their  franchise  (II  R. 
31:12-24;  263:16-264:2). 

According  to  Robert  E.  McDonough's  testimony,  men- 
tion was  made  of  a  "California  problem"  when  he  took  his 
training  in  Pennsylvania,  but  the  "problem"  was  never 
explained,  and  he  did  not  press  the  question  when  told  that 
it  had  been  "worked  out"  (II  R.  56:11-58:16).  He  discov- 
ered the  nature  of  the  "problem"  when  he  applied  for  a 
California  license  in  April  of  1965  (II  R.  19:6-23),  although 
his  first  recorded  protest  is  the  "recission"  letter  of  May 
19,  1967  (I  R.  56-59). 

Respondent's  national  advertising  is  admittedly  less 
beneficial  to  a  franchisee  who  can  identify  himself  as  "a 
member  of  Snelling  &  Snelling",  but  cannot  use  "Snelling 
&  Snelling"  as  part  of  his  firm  name  (237:16-238-7).  How- 
ever, the  record  below  does  not  establish  whether  this  fact 
substantially  diminishes  the  value  of  Snelling  training  and 
a  Snelling  franchise. 

Both  McDonough  and  AVheeler  had  some  correspondence 
with  the  Labor  Commissioner  because  they  followed  prac- 
tices which  are  suggested  by  the  Manager's  Manual,  but 
do  not  meet  with  favor  in  California  (II  R.  63:2.5-66:9  108: 
24-113:7).    As  the  Manager's  Manual  notes: 

"It  is  virtually  impossible  for  us  to  write  a  manual 
that  fully  advises  all  the  members  of  the  SNELLING 
AND  SNELLING  SYSTE^I  of  the  legal  requirements 
in  each  of  the  scores  of  cities  in  which  our  system  op- 
erates. For  instance  some  cities  and  states  have  laws 
prohibiting  certain  practices  of  discrimination  be- 
cause of  race,  color,  religious  creed,  ancestry,  age  or 
national  origin.  Others  have  laws  specifjdng  certain 
forms  to  be  used  for  applications,  contracts,  introduc- 
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tioii  cards,  receipts,  invoices,  etc.    Still  others  specify 
certain  advertising  practices. 

"Should  any  part  of  this  manual  be  inconsistent  or 
in  conflict  with  the  laws  governing  your  operations  and 
regulations,  whether  they  be  federal,  state  or  munici- 
pal, then  you  are  to  disregard  that  part  of  the  manual 
and  you  are  instructed  to  strike  from  the  manual  any 
such  inconsistency  or  conflict  and  to  insert  in  place 
thereof  the  correct  instructions."  (MM:IX). 

(d)  Ruling  of  the  District  Court  Re:  Trade  Secrets,  Ir- 
reparahle  Injury  and  Misrepresentations: 

On  November  21,  1967,  the  District  Court  entered  de- 
tailed Findings  of  Fact  and  Conclusions  of  Law,  saying, 
in  part: 

''Plaintiff's  training  manuals,  and  the  training  and 
instructions  therein  given  by  plaintiff  to  each  of  its  li- 
censed franchisees  and  to  the  employment  counselors 
hired  by  its  licensed  franchisees,  constitute  a  compila- 
tion of  information  not  available  to  other  persons  en- 
gaging in  the  emplojonent  agency  business,  which  gives 
each  of  plaintiff's  licensees  a  substantial  competitive 
advantage  over  others  engaged  in  the  employment 
agency  business.  Defendants  McDonough,  in  receiving 
plaintiff's  manuals  and  training,  derived  such  competi- 
tive advantage  from  plaintiff.  .  .  .  From  the  testimony 
of  defendants'  witnesses,  it  is  apparent  that  defendants 
have  numerous  complaints  about  plaintiff  and  objec- 
tions to  certain  aspects  of  plaintiff's  employment  agen- 
cy system.  The  Court  has  no  evidence  before  it  at  this 
time  as  to  the  extent  or  gravity  of  these  complaints 
and  objections,  and  cannot  draw  final  conclusions  on 
whether  these  complaints  and  objections  are  serious 
enough  to  give  defendants,  including  defendants  Mc- 
Donough, legal  recourse  against  plaintiff  until  after 
appropriate  pleadings  are  filed  raising  such  complaints 
and  objections  to  judicial  level  and  until  there  has  been 
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a  trial  on  the  merits.  But  it  is  reasonable  to  conclude, 
based  upon  the  evidence  before  the  Court,  that  plain- 
tiff's relations  with  its  franchisees  in  the  State  of  Cali- 
fornia are  in  a  state  of  some  turbulence.  Further, 
judging  from  the  facts  set  forth  before  the  Court  in 
the  records  and  papers  on  file  in  the  companion  case, 
SneUing  £  SneUing,  Inc.  v.  Elinor  Still,  et  ah,  No. 
67-1381-TC,  and  in  particular  the  letter  of  Elinor  Still 
attached  as  an  exhibit  to  plaintiff's  moving  papers 
therein,  which  has  now  been  mailed  nationwide  to  all 
plaintiff's  franchisees,  it  is  reasonable  to  conclude  that 
this  condition  of  some  turbulence  exists  to  some  extent 
elsewhere  in  plaintiff's  employment  agency  system  out- 
side the  State  of  California.  Finally,  based  upon  the 
attendance  at  the  hearings  in  this  matter  and  in  the 
companion  case  of  a  number  of  plaintiff' 's  franchisees, 
of  which  this  Court  can  and  does  take  judicial  notice, 
it  is  also  reasonable  to  conclude  that  the  present  hear- 
ings and  proceedings  are  the  subject  of  considerable 
interest  and  attention  throughout  plaintiff's  employ- 
ment agency  system.  Based  upon  these  considerations, 
the  Court  finds  that  unless  defendants  McDonough  are 
enjoined  and  restrained  by  this  Court  from  operating 
a  new  employment  agency  office  in  San  Bernardino, 
California,  in  addition  to  their  Riverside  office,  there 
is  a  substantial  probability  that  plaintiff  will  be  caused 
great  and  irreparable  injury  thereby,  which  no  amount 
of  money  damages  could  ever  compensate,  in  that  other 
presently  current  franchisees  in  plaintiff's  system  will 
be  encouraged  by  the  example  of  defendants  McDon- 
ough to  likewise  disregard  their  contracts,  cease  pay- 
ing overrides,  and  open  other  or  additional  offices 
\vithout  permission  from  plaintiff,  which  is  otherwise 
required  by  said  license  agreements.  Such  would  tend 
to  destroy  and  subvert  plaintiff's  employment  agency 
system,  all  to  plaintiff's  incalculable  damage;  and  no 
legal  remedy  would  be  adequate  to  compensate  plaintiff 
therefor"    (I  R.  130-131). 


20 

(e)  Riding  of  the  District  Court  Re:  the  Restrictive 
Coiienant 

The  District  Court  also  determined  that  a  California 
court  would  apply  Pennsylvania  law  pursuant  to  Para- 
graph 17  of  the  parties'  license  agreement  and  enforce 
the  restrictive  covenant  found  in  Paragraph  8(b).  In  doing 
so,  it  relied  upon  principles  which  were  recently  articulated 
by  California's  District  Court  of  Appeals  in  Ury  v.  Jeivel- 
ers  Acceptance  Corp.,  227  Cal.  App.  2d  11  (1964),  and  are 
reflected  in  Section  1105  of  the  Commercial  Code  (IE  134- 
137). 

QUESTIONS   PRESENTED 

This  appeal  presents  one  overriding  question: 

Did  the  District  Court  abuse  its  discretion  when  it  decided 
that  this  action  presents  grave  and  difficult  questions  of  law 
and  fact  and  a  sufficient  possibility  of  irreparable  injury-  to 
justify  the  granting  of  a  preliminary  injunction  which  will 
preserve  the  status  quo  pending  trial! 

It  also  presents  suhordiuate  questions: 

1)  Given  the  fact  that  California's  public  policy  against 
contracts  in  restraint  of  trade  is  subject  to  many  judicially 
and  legislatively  created  exceptions  which  indicate  that  it 
has  no  rigid,  uniform  policy  against  such  contracts,  would 
a  California  court  enforce  a  restrictive  covenant  which  is 
clearly  valid  in  Pennsylvania,  but  possibly  invalid  in  this 
state,  when  the  parties  have  agreed  that  their  contract  will 
be  interpreted  and  governed  by  the  laws  of  Pemisylvania  ? 

2)  Do  business  training  and  business  information  which 
give  their  user  significant  advantages  over  his  competitors 
constitute  "trade  secrets"  when  the  user  and  the  suppliei- 
of  such  training  and  information  have  agreed  that  they 
were  received  in  confidence  and  v.all  be  treated  as  trade 
secrets  ? 
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3)  Will  a  franchisor  suffer  "irreparable  injury"  justi- 
fying the  granting  of  a  preliminary  injunction  when  a 
franchisee  violates  a  restrictive  covenant,  appropriates  the 
franchisor's  trade  secrets  and  then  competes  with  him  in 
an  economically  significant  market  area? 

4)  Will  a  franchisor  suffer  "irreparable  injury"  justi- 
fjdng  the  granting  of  a  preliminary  injunction  when  a  fran- 
chisee's violation  of  a  restrictive  covenant  and  appropria- 
tion of  the  franchisor's  trade  secrets  will  induce  other 
franchisees  to  take  similar  action  at  a  cost  of  more  than 
$500,000.00  per  year  to  the  franchisor? 

SUMMARY  OF  ARGUMENT 

Although  both  parties'  briefs  are  concerned  with  some 
of  the  more  complicated  legal  and  factual  questions  which 
must  be  resolved  at  trial,  the  outcome  of  this  appeal  will 
turn  on  a  far  simpler  issue :  did  the  District  Court  abuse 
its  discretion  when  it  decided  that  a  preliminary  injunc- 
tion, which  would  preserve  the  status  quo,  should  be  en- 
tered? If  it  correctly  concluded  that  Respondent  raised 
grave  and  difficult  questions  of  law  and  fact  and  could  suffer 
irreparable  injury  before  trial  if  the  injunction  were  not 
granted,  then  the  District  Court 's  action  should  be  affirmed. 

Two  essentially  factual  questions  were  decided  in  Re- 
spondent's favor  when  the  District  Court  concluded  that 
Snelling  &  Snelling  has  protectable  trade  secrets  and  that 
it  would  suffer  irreparable  injury  if  x^ppellants  were  per- 
mitted to  open  a  personnel  agency  in  San  Bernardino. 
Although  Appellants  may  dispute  the  weight  assigned  to 
portions  of  the  evidence  presented,  they  cannot  seriously 
contend  that  the  decisions  made  below  were  unsupported 
by  substantial  evidence.  Appellants  might  like  to  see  thife 
case  retried  in  our  briefs,  but  this  Court  does  not  sit 
to  reweigh  evidence  which  has  already  formed  the  basis 
for  a  reasonable  decision. 

The  legal  question  regarding  the  validity  of  Respon- 
dent's restrictive  covenant  might  have  been  a  close  one  if 
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Califoniia's  District  Court  of  Appeals  had  not  dealt  with  an 
identical  issue  some  four  years  ago  in  Ury  v.  Jeivelers 
Acceptance  Corp.,  227  Cal.  App.  2d  11  (1964).  Principles 
which  it  formulated  and  articulated  provide  a  ready  an- 
swer. If  this  action  had  been  brought  in  a  California  state 
court,  the  parties'  choice  of  Pennsylvania  law  would  have 
been  honored  and  the  restrictive  covenant  would  have  been 
enforced  because:  1)  the  parties  have  chosen  the  law 
of  Pennsylvania,  a  state  having  substantial  ** contacts" 
with  their  agreement;  2)  the  covenant  is  unquestionably 
valid  under  the  law  which  they  have  chosen;  and,  3)  Cali- 
fornia's policy  against  contracts  which  restrain  trade  is 
not  so  strong  as  to  invalidate  their  choice. 

AMiile  Appellants'  brief  is  liberally  laced  yriih.  accusa- 
tions of  fraud  and  deceit,  final  disposition  of  these  charges 
must  await  a  full  trial  on  the  merits.  Meanwhile,  they 
must  be  viewed  in  their  proper  perspective.  The  first  cry 
of  "fraud"  rang  out  some  Uvo  years  after  Robert  E.  Mc- 
Donough  had  purchased  his  franchise,  but  just  nine  days 
after  his  franchise  had  been  terminated  for  non-payment 
of  overrides. 

ARGUMENT 

I.  THE  DISTRICT  COURT  CORRECTLY  DETERMINED  THAT  APPEL- 
LANTS SHOULD  BE  ENJOINED  FROM  OPENING  AN  OFFICE  IN 
SAN  BERNARDINO  IN  VIOLATION  OF  A  VALID  RESTRICTIVE  COVE- 
NANT. 

A.  The  District  Court  Correctly  DecicJed  That  the  Restrictive  Covenant 
Was  Enforceable  Under  Pennsylvania  Law,  Vyhich  Had  Been 
Chosen  by  the  Parties  to  Govern  Interpretation  and  Enforcement 
of  Their  Agreement. 

Appellants,  acting  with  the  advice  of  counsel  (II  R. 
8:11-20)  freely  entered  into  a  license  agreement  with 
Respondent.  Paragraph  17  of  that  contract  contains  an 
unambiguous  choice  of  law  clause  which  provides  that  this 
' '  agreement  shall  be  interpreted  and  governed  by  the  laws 
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of  the  Commonwealth  of  Pennsylvania."  Those  laws  — 
which  Appellant  nowhere  discusses  —  fully  support  the 
District  Court's  decision  to  enforce  the  restrictive  coven- 
ant found  in  Paragraph  8(b). 

Pennsylvania  law  governing  enforcement  of  restrictive 
covenants  was  carefully  reviewed  by  Justice  Cohen  in 
Morgan's  Home  Equipment  Corp.  v.  Martucci,  390  Pa.  618 
(1958).  In  Morgan,  plaintiff's  former  employees  attacked 
a  clause  in  their  employment  contracts  which  provided 
that  they  would  not  compete  with  him  within  a  radius  of 
100  miles  for  a  period  of  one  year  following  termination 
of  employment.  Upholding  the  covenant,  the  Court  ob- 
served : 

"covenants  not  to  compete  .  .  .  serve  a  useful  eco- 
nomic function ;  they  protect  the  asset  known  as  *  good- 
will' .  .  .  indeed  in  many  businesses  it  is  the  name, 
reputation  for  service,  reliability,  and  trade  secrets 
which  constitute  the  inducement  for  a  sale."  390  Pa. 
at  631. 

Pennsylvania  Funds  Corp.  v.  Vogel,  399  Pa.  1  (1960), 
presented  a  factual  situation  closely  paralleling  the  con- 
troversy which  gave  rise  to  this  appeal.  The  defendant, 
who  was  employed  to  sell  mutual  funds,  had  agreed  not 
to  compete  with  plaintiff  throughout  the  state  of  Penn- 
sylvania for  two  years  following  the  end  of  his  employ- 
ment. In  rejecting  the  former  salesman's  contention  that 
the  contract  should  not  be  enforced,  the  court  commented: 

**  Plaintiff  has  expended  considerable  sums  of  money 
and  time  in  creating  goodwill  and  in  maintaining  an 
extensive  and  continuous  training  program  for  its 
employees  and  salesmen  and,  as  a  result  of  its  policy 
of  public  relations  and  continuing  education  for  its 
employees  and  salesmen  in  the  securities  field,  it  has 
become  a  substantial  and  well-established  retail  deal- 
er of  mutual  funds  in  Pennsylvania.  Much  of  the 
training,  literature  and  instruction  is  tailored  to 
problems  unique  to  the  sale  of  mutual  funds  and  was 
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especially  prepared  by  Douglas  K.  Porteous,  presi- 
dent of  Pennsylvania  Funds,  who  has  had  wide  ex- 
perience in  the  sale  of  securities  and  is  a  recognised 
authority  in  the  field.  .  .  .  [T]he  aforesaid  activities  of 
the  defendant  have  caused  and  threaten  to  continue 
to  cause  irreparable  damage  to  plaintiff's  valuable 
goodwill,  and  negate  the  efforts  and  monies  invested 
in  plaintiff's  employee  training  program."  399  Pa. 
at  7-8. 

The  Pennsylvania  Supreme  Court's  reasoning  in  Penn- 
sylvania Funds  unquestionably  applies  to  the  present 
action.  Snelling  &  Snelling  has  developed  a  national  em- 
plo^Tuent  agency  system  with  more  than  two  hundred 
members.  It  has  expended  time  and  effort  in  training  Ap- 
pellants and  their  counsellors.  The  training  and  manuals 
which  Respondent  furnished  were:  (1)  tailored  to  prob- 
lems unique  to  employment  agencies;  and,  (2)  were 
specially  prepared  by  Robert  0.  Snelling,  Sr.,  who  has  wide 
experience  in  operating  such  agencies.  In  return  for  receiv- 
ing their  training  and  Respondent's  manuals  and  other 
literature.  Appellants  solemnly  promised  not  to  compete 
with  Respondent  within  thirty-five  miles  of  Riverside  for 
a  period  of  three  years  or  within  thirty-five  miles  of  any 
other  Snelling  franchise  for  a  period  of  eighteen  months. 
Here,  Respondent  has  asked  for  and  received  relief  which 
places  a  far  lighter  burden  upon  Appellant  than  the  restric- 
tion approved  in  Pennsylvania  Funds  placed  upon  the  for- 
mer employee. 

Pennsylvania's  policy  in  favor  of  such  restrictive  agree- 
ments is  sufficiently  strong  that  its  courts  "will  "blue  pencil" 
overly  broad  covenants,  modifying  them  so  that  they  can 
be  enforced  for  a  reasonable  time  within  a  suitable  area. 
Alhee  Homes,  Inc.  v.  Caddie  Homes,  Inc.,  417  Pa.  177 
(1956) ;  Seligman  and  Latz  of  Pittsburgh,  Inc.  v.  Vernillo, 
382  Pa.  161  (1955) ;  Phinliett  Chemical  Co.  v.  Reeve,  373 
Pa.  513  (1953).  In  the  present  case,  however,  they  would 
have  no  need  to  "blue  pencil"  the  restrictive  covenant 
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because  neither  its  time  nor  duration  exceeds  permissible 
limits.  Hayes  v.  Altman,  424  Pa.  23  (1967)  (three  years, 
borough  wide) ;  Beneficial  Finance  Co.  v.  Becker,  422  Pa. 
531  (1966)  (three  years,  no  geographical  restriction) ; 
Barb-Lee  Mobile  Frame  Co.  v.  Hoot,  416  Pa.  222  (1965) 
(five  years,  state  wide) ;  Pennsylvania  Funds  Corp.  v.  Vogel 
supra  (two  years,  state  wide). 

Faced  with  a  covenant  which  was  entirely  proper  under 
law  which  the  parties  themselves  had  chosen,  the  District 
Court  acted  properly  in  enforcing  that  covenant  unless  it 
was  certain  that  a  California  court  would  do  otherwise. 
As  we  shall  see,  a  California  state  court  would  have  hon- 
ored Pennsylvania  law  and  taken  precisely  the  same  action 
as  the  District  Court. 

B.  The  District  Court  Correctly  Applied  Principles  Laid  Down  by 
California's  District  Court  of  Appeals  in  Ury  v.  Jewelers  Accept- 
ance Corp.  When  It  Applied  Pennsylvania  Law  and  Enforced 
Respondent's   Restrictive   Covenant. 

The  ])arties  to  this  appeal  share  some  fundamental  areas 
of  agreement  in  approaching  questions  posed  by  the  restric- 
tive covenant  contained  in  Paragraph  8(b)  of  the  license 
agreement.  Appellants  have  never  questioned  the  cove- 
nant's validity  under  Pennsylvania  law  and  concede  that 
it  is  binding  if  the  District  Court  correctly  applied  Para- 
graph 17.  We  also  agree  that  Federal  courts  cannot  modify 
state  law  at  mil  in  diversity  cases,  but  must  "apply  it  as 
they  find  it."  (App.  Br.  at  15).  Judge  Duniway,  speaking 
for  this  Court  in  Curry  v.  Fred  Olsen  Line,  367  F.2d  921, 
924  (9th  Cir.  1966),  aptly  stated  the  rules  which  must  be 
followed  in  evaluating  the  District  Court's  decision  to  apply 
Pennsylvania  law  and  enforce  Paragraph  8(b). 

We  part  company  with  Appellants,  however,  when  we 
turn  to  the  question  of  how  California  conflict  of  laws  rules 
governing  enforcement  of  provisions  such  as  Paragraph 
17  and  8(b)  are  to  be  "found"  and  applied.    Instead  of 
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begiiiniiig  with  the  most  recent  and  detailed  discussion  of 
the  applicable  rules  in  Ury  v.  Jeivelers  Acceptance  Corp., 
Til  Cal.  App.  2d  11  (1964),  and  then  considering  the  present 
action  in  light  of  those  rules,  Appellants  have  attempted  to 
brush  TJry  aside  because  it  did  not  involve  a  restrictive 
covenant.  Respondent,  on  the  other  hand,  believes  that 
TJry  states  fundamental  principles  which  must  be  considered 
and  applied  in  all  relevant  cases. 

A  careful  analysis  of  the  TJry  case  is  important  precisely 
because,  by  their  own  admission,  "Appellants  find  no  Cali- 
fornia state  court  appellate  decision  squarely  on  the  point 
of  whether  its  public  policy  against  covenants  in  restraint 
of  competition  is  sufficiently  strong  to  justify  it  in  ignoring 
a  contract  proviso  that  the  law  of  another  jurisdiction 
apply"  (App.  Br.  at  22).  The  principles  announced  in  TJry 
provide  definite  answers  to  the  questions  posed  by  Para- 
graphs 8(b)  and  17,  although  they  are  not  the  answers  that 
Appellants  want  to  hear. 

Walter  ITry,  who  owned  a  retail  jewelry  and  appliance 
business,  in  Pittsburg,  California,  entered  into  an  agree- 
ment with  Jewelers  Acceptance  Corporation  whereby  the 
Corporation  would  factor  his  accomits  receivable  for  an 
interest  charge  of  20.3  percent  per  year.  Jewelers  Accept- 
ance was  based  in  New  York  and  had  adopted  a  standard- 
form  contract  which  provided  that  it  would  be  **  construed 
pursuant  to  the  Laws  of  the  State  of  New  York."  After 
the  parties  had  abided  by  the  agreement  for  four  years, 
ITry  withheld  payments  on  the  ground  that  the  interest  rate 
amounted  to  usury.   227  Cal.  App.  2d  at  13-15. 

The  interest  rate  was  clearly  in  violation  of  Article  XX, 
Section  22,  of  the  California  Constitution,  which  forbids 
interest  in  excess  of  ten  percent  per  annum,  except  for 
certain  exempt  lenders.  It  would  have  been  usurious  in 
New  York,  too,  but  for  the  fact  that  the  defense  of  usury 
is  not  available  to  corporate  borrowers  under  its  law.  To 
his  subsequent  regret,  Ury  had  incorporated  when  Jewelers 
Acceptance  stated  that  it  required  customers  to  incorporate 
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"in  order  to  assure  continuity  of  the  business  and  of  the 
loan  in  case  of  death  or  divorce,"  saying'  nothing  about  the 
fact  that  incorporation  would  also  validate  usurious  interest 
rates.  227  Cal.  App.  2d  at  14. 

In  upholding  the  decision  below,  which  had  awarded 
Jewelers  Acceptance  principal,  interest  and  attorneys'  fees 
of  $40,807.68,  the  District  Court  of  Appeals  first  noted  that 
the  contract  was  made  in  New  York  and  required  the  lender 
to  perform  significant  acts  in  that  state.  It  then  turned  to 
tlie  parties'  stipulation  that  New  York  law  should  govern, 
holding  that  the  clause  resolved  any  remaining  doubts  re- 
garding applicable  law.  227  Cal.  App.  2d  at  16-17.  Re- 
viewing the  choice  of  law  clause,  the  Court  said : 

"It  is  stated  that  the  contract  is  to  be  construed  pur- 
suant to  the  laws  of  New  York,  and  resi^ondent  need  not 
rely  on  the  presumption  that  ITry  read  this,  because 
Ury  admits  that  he  did.  Appellant  argues  that  this 
provision  means  only  that  in  case  of  ambiguity,  the 
contract  would  be  interpreted  according  to  New  York 
law,  and  that  it  does  not  refer  to  the  governing  or  en- 
forcing of  the  contract. 

"The  quoted  portion  is  not  nearly  so  broad  as  those 
in  other  cases  which  have  made  it  plain  that  the  parties 
have  chosen  that  the  law  of  a  certain  state  shall  prevail 
in  all  matters  concerning  the  contract,  such  as:  'all 
transactions  hereunder  shall  be  governed  and  construed 
by  the  laws  of  the  State  of  New  York'  (Consolidated 
Jetvelers,  Inc.  v.  Standard  Financial  Corp.  (6th  Cir.) 
325  F.  2d  31,  33),  or  'All  questions  arising  on  this 
contract  ticket  shall  be  decided  according  to  English 
law  with  reference  to  which  this  contract  is  made' 
(Siegelman  v.  Cunard  White  Star,  Ltd.  (2d  Cir.)  221 
F.  2d  189,  192)."  227  Cal.  App.  2d  at  17. 

Its  remarks  clearly  indicate  that  a  broad  choice  of  law 
clause,  such  as  the  one  found  in  the  Snelling  agreement, 
will  be  given  even  greater  weight  by  California  courts. 
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It  also  relied  upon  our  courts'  marked  preference  for 
a  choice  of  law  which,  will  render  a  contract  enforceable : 

"[A]  contract  is  to  be  construed  so  as  to  make  it 
valid  even  though  foreign  law  must  be  applied  in  order 
to  reach  this  result,  (Rohbins  v.  Pacific  Eastern  Corp., 
8  Cal.  2d  241  [65  P.  2d  42].)  In  the  Rohbins  case,  the 
court  construed  an  agreement  which  was  ambiguous  as 
to  place  of  delivery  of  stock  as  being  New  York  rather 
than  California,  because  the  contract  would  be  valid 
in  New  York  but  invalid  if  it  were  to  be  performed  in 
California  (p.  274),  and  New  York  had  a  normal  and 
reasonable  connection  with  the  transaction  (p.  272).  In 
Terry  Trading  Corp.  v.  Barshy,  210  Cal.  428,  434  [292 
P.  474],  the  court,  in  a  doubtful  case  of  conflict,  chose 
the  California  law  as  less  drastic  than  the  New  York 
law  which  would  have  made  an  usurious  contract 
wholly  void  (the  borrower  was  not  a  corporation)." 
227  Cal.  App.  2d  at  18. 

Predictably,  Ury  contended  that  California's  ''strong 
public  policy"  against  usury  precluded  the  Court  from 
applying  New  York  law.  After  weighing  this  contention 
carefully,  it  concluded  that  the  public  policy  was  strong, 
but  not  strong  enough  to  override  the  provisions  of  the 
contract : 

' '  That  California  does  not  have  sucli  a  strong  public 
policy  against  any  and  all  contracts  which  would  be 
usurious  if  they  were  made  and  to  be  performed  here, 
appears  from  the  fact  that  the  constitutional  prohibi- 
tion of  usury,  section  22,  article  XX,  of  the  California 
Constitution,  enacted  by  initiative,  exempts  from  its 
provisions  banks,  building  and  loan  associations,  in- 
dustrial loan  companies,  credit  unions,  licensed  pa^m- 
brokers  and  personal  property  brokers,  and  several 
other  kinds  of  lenders,  and  gives  the  Legislature  the 
right  to  prescribe  maximiun  limits  for  the  exempted 
lenders.  A  strong  public  policy,  based  on  a  settled 
concept  of  justice  or  morality  would  not  be  meshed 
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with  such  alterable  rates  as  the  Legislature  might 
choose  to  impose.  In  fact,  the  Legislature  has  imposed 
no  maximum  rates  for  banks.  The  loan  in  this  case,  if 
it  had  been  made  by  a  bank  in  California  and  was 
payable  here,  could  be  enforced. 

*'In  Nevcal  Enterprises,  Inc.  v.  Cal-Neva  Lodge, 
Inc.,  194  Cal.  App.  2d  177  [14  Cal  Rptr.  805],  it  was 
held  that  a  contract  for  sale  of  a  gaming  establish- 
ment in  Nevada  is  not  essentially  in  conflict  with  the 
public  policy  of  California,  in  view  of  our  legitimized 
horse  racing,  and  suit  for  accounting  would  lie."  227 
Cal.  App.  2d  at  20  (Emphasis  supplied). 

To  paraphrase  the  Court,  a  strong  public  policy  —  even 
though  embodied  in  the  California  Constitution  —  will  not 
prevent  the  application  of  foreign  law  when  that  policy  is 
subject  to  significant  exceptions. 

We  need  not  belabor  the  similarities  between  the  factors 
governing  the  choice  of  law  in  the  Uri/  case  and  those 
governing  the  choice  of  law  in  this  appeal.  The  McDonough 
contract  was  made  in  Pennsylvania  at  a  time  when  Ap- 
pellants were  not  even  residents  of  California.  Thereafter, 
both  parties  had  to  perform  many  activities  in  Pennsyl- 
vania. Robert  McDonough  went  to  Pennsylvania  for  train- 
ing and  had  to  make  regular  reports  and  payments  to 
Respondent's  home  office  in  Radnor,  Pennsylvania.  Re- 
spondent trained  its  franchisees,  reviewed  their  reports, 
supervised  their  operations  and  conducted  its  national 
advertising  from  Radnor.  (I  R.  125-126;  II  R.  8:7-9:8; 
22:  4-20;  163:8-168:3;  264:14-266:14;  MM  241-250)  The 
Ury  Court,  which  applied  a  somewhat  ambiguous  choice  of 
law  clause  when  it  found  a  ''substantial  connection" 
between  the  contract  and  New  York,  227  Cal.  App.  2d 
at  18,  would  have  had  no  reason  to  reach  a  different 
conclusion  if  faced  with  Appellant's  agreement  —  a  con- 
tract which  had  an  equally  "substantial  connection"  with 
Pennsylvania  and  contained  a  far  clearer  choice  of  law 
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provision.  See  also:  People  v.  Glohe  &  Rutgers  Fire  Ins. 
Co.,  96  Cal.  App.  2d  571  (1950). 

The  California  Legislature  endorsed  the  policy  set  forth 
above  when  it  adopted  Section  1105  of  the  Commercial 
Code,  which  provides: 

*' Except  as  provided  hereafter  in  this  section,  when 
a  transaction  bears  a  reasonable  relation  to  this  State 
and  also  to  another  state  or  nation  the  parties  may 
agree  that  the  law  either  of  this  State  or  of  such  other 
state  or  nation  shall  govern  their  rights  and  duties. 
Failing  such  agreement  this  code  applies  to  transac- 
tions bearing  an  appropriate  relation  to  this  State. ' ' 

Far  from  being  irrelevant,  as  Appellants  contend,  Section 
1105  is  an  important  expression  of  legislative  policy  en- 
dorsing the  freedom  of  parties  to  choose  applicable  law 
in  business  transactions.  It  parallels  the  present  draft  of 
the  Restatement  (Second),  Conflict  of  Laws  '§.332(a),  which 
has  adopted  a  like  rule.  See :  Braucher,  Impromptu  Re- 
marks, 76  HARV.  L.  REV.  1718,  1718-1720  (1963).  If  busi- 
nessmen can  select  the  law  of  a  state  which  bears  "a 
reasonable  relation"  to  a  multi-million  dollar  equipment 
financing  or  a  contract  for  the  sale  of  a  few  hundred  dollars 
worth  of  goods,  should  they  be  any  less  free  when  the 
contract  involves  an  employment  agency  in  Riverside? 

C.  California's  Prohibition  Against  Contracts  in  Restraint  of  Trade 
Is  Not  So  Strong  as  to  Preclude  the  Application  of  Pennsylvania 
Law  Governing   Restrictive   Covenants. 

The  only  consideration  which  could  invalidate  the  District 
Court's  decision  is  a  public  policy  so  strong  that  it  prevents 
application  of  Paragraph  17  in  a  case  involving  a  restric- 
tive covenant.  As  Appellants  freely  admit,  there  is  **no 
California  state  court  appellate  decision  squarely  on  the 
point  of  whether  its  public  policy  against  covenants  in 
restraint  of  trade  is  sufficiently  strong  to  justify  it  in 
ignoring  a  contract  proviso  that  the  law  of  another  jurisdic- 
tion apply"   (App.  Br.  at  22). 
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Appellants  seek  to  remedy  this  deficiency  in  decisional 
law  by  citing  California  cases  which  say  that  this  state  has 
a  "strong"  policy  against  contracts  in  restraint  of  trade. 
This  approach  is  good  advocacy,  but  bad  analysis,  because 
it  begs  the  most  significant  question:  do  the  provisions  of 
Sections  16600  et.  seq.  of  California's  Business  and  Pro- 
fessions Code  express  a  policy  against  contracts  in  restraint 
of  trade  which  is  so  strong  and  so  consistent  that  it  prevents 
courts  from  applying  a  foreign  law  approving  restrictive 
covenants  when  the  parties  to  a  contract  have  freely  agreed 
that  it  should  be  applied?  References  to  "strong"  policy, 
made  in  other  contexts,  do  not  answer  the  question 
because  "strong"  is  not  a  self -defining  term,  which  carries 
the  same  force  and  meaning  in  all  circumstances. 

In  Ury,  the  District  Court  of  Appeals  examined  Cali- 
fornia's usury  laws  and  determined  that  they  are  subject  to 
significant  exceptions.  Having  found  that  our  usury  law 
is  not  a  solid,  impregnable,  monolith  it  recognized  and  ap- 
plied foreign  law  even  though  it  did  not  fit  within  one  of 
these  statutory  exceptions.  The  same  approach  was  fol- 
lowed by  the  District  Court  in  the  present  action  and  should 
be  followed  by  this  Court  if  it  wishes  to  apply  California 
law  "as  it  finds  it." 

Section  16600  of  the  Business  and  Professions  Code 
is  honeycombed  with  judicially  created  exceptions  although 
it  purports  to  invalidate  "every  contract  by  which  anyone 
is  restrained  from  engaging  in  a  lawful  profession,  trade 
or  business  of  any  kind.  ..."  (Emphasis  supplied).  See: 
Gordon  v.  Landau,  49  Cal.  2d  690  (1958) ;  Great  Western 
Distillery  Products  v.  John  A.  Wathen  Distillery  Co.,  10 
Cal.  2d  442  (1938) ;  Blank  v.  Palo  Alto-Stanford  Hospital 
Center,  234  Cal.  App.  2d  377  (1965) ;  Boughton  v.  Socony 
Mobile  Oil  Co.,  231  Cal.  App.  2d  188  (1965) ;  King  v.  Ceroid 
109  Cal.  App.  2d  316  (1952) ;  Bay  Area  Painters  <&  Decora- 
tors Joint  Committee  v.  Orak,  102  Cal.  App.  2d  81  (1951). 
In  light  of  our  courts'  flexible  "rule  of  reason"  approach 
to  Section  16600,  Appellants  cannot  seriously  contend  that 
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it  articulates  a  stronger,  more  rigid  public  policy  than  our 
usury  laws  do. 

Like  the  usury  laws,  Section  16600  is  subject  to  other 
important    provisions    which    blunt    its    impact.     Sections 
16601  and  16602  provide : 
§16601. 

"Any  person  who  sells  the  goodwill  of  a  business, 
or  any  shareholder  of  a  corporation  selling  or  other- 
wise disposing  of  all  his  shares  in  said  corporation, 
or  any  shareholder  of  a  corporation  which  sells  (a) 
all  or  substantially  all  of  its  operating  assets  together 
with  the  goodwill  of  the  corporation,  (b)  all  or  sub- 
stantially all  of  the  operating  assets  of  a  division  or 
a  subsidiary  of  the  corporation  together  with  the  good- 
will of  such  division  or  subsidiary,  or  (c)  all  of  the 
shares  of  any  subsidiary,  may  agree  with  the  buyer 
to  refrain  from  carrying  on  a  similar  business  mthin  a 
specified  county  or  counties,  city  or  cities,  or  a  part 
thereof,  in  which  the  business  so  sold,  or  that  of  said 
corporation,  division,  or  subsidiary  has  been  carried 
on,  so  long  as  the  buyer,  or  any  person  deriving  title 
to  the  goodwill  or  shares  from  him,  carries  on  a  like 
business  therein.  For  the  purposes  of  this  section, 
"  subsidiary"  shall  mean  any  corporation,  a  majority 
of  whose  voting  shares  are  owned  by  the  selling  cor- 
poration. ' ' 


§16602. 


"Any  partner  may,  upon  or  in  anticipation  of  a  dis- 
solution of  the  partnership,  agree  that  he  will  not  carry 
on  a  similar  business  within  a  specified  county  or 
counties,  city  or  cities,  or  a  part  thereof,  where  the 
partnership  business  has  been  transacted,  so  long  as 
any  other  member  of  the  partnership,  or  any  person 
deriving  title  to  the  business  or  its  goodwill  from  any 
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such  other  member  of  the  partnership,  carries  on  a  like 
business  therein." 

Putting  aside  the  question  of  whether  either  Section  speci- 
fically validates  Snelling's  restrictive  covenant,  the  mere 
existence  of  such  exceptions  to  Section  16600  —  whether 
or  not  applicable  to  Respondent's  covenant  —  demonstrates 
that  California's  prohibition  of  "every  contract"  in  re- 
straint of  trade  is  no  stronger  than  its  prohibition  against 
usurious  contracts. 

Furthermore,  the  Legislature  has  been  progressively 
broadening  the  exemptions  from  Section  16600  which  are 
provided  by  Sections  16601  and  16602.  In  1945,  Section 
16601  was  amended  to  permit  imposition  of  a  non-competi- 
tion covenant  upon  one  who  disposes  of  all  of  his  corporate 
shares.  Stats.  1945,  c.  671.  J  ust  five  years  ago.  Sub-sections 
(a)  through  (c)  were  added  to  further  widen  the  range  of 
transactions  which  can  result  in  valid  restrictive  covenants. 
Stats.  1963,  c.  597.  Section  16602  has  had  a  similar  history, 
having  been  amended  in  1961  to  expand  the  area  of  a  valid 
covenant  from  "the  same  city  or  town"  to  "a  specified 
county  or  counties,  city  or  cities".  Stats.  1961,  c.  1091. 
It  seems  strange  that  the  Legislature  would  repeatedly 
inci-ease  the  number  of  transactions  exempt  from  Section 
16600  if,  as  Appellants  contend,  our  state  has  an  michang- 
ing,  unyielding  policy. 

Additional  evidence  that  California's  policy  against  re- 
straints of  trade  is  no  stronger  than  the  policy  against 
usury  can  be  found  by  examining  cases  arising  under  Sec- 
tion 16601.  In  numerous  instances,  our  Courts  have  either : 
1)  validated  restrictive  covenants  not  specifically  approved 
by  the  Section;  or,  2)  rewritten  covenants  to  make  them 
conform  to  the  statutory  scheme.  As  this  Court  has  already 
noted,  "the  California  courts  have  continually  strained  to 
put  such  a  construction  on  covenants  in  restraint  of  trade 
as  to  save  part  of  the  contract,  if  possible."  Zajicek  v. 
Koolvent  Metal  Aivning  Corp.  of  America,  283  F.2d  127, 133 
(9th  Cir.  1960). 
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The  cases  in  which  California  courts  have  "blue  pen- 
ciled" overly  broad  restrictive  covenants  to  render  them 
enforceable  fully  support  this  Court's  generalization  in 
ZajiceJc.  Edwards  v.  Midlin,  220  Cal.  379  (1934) ;  Martinez 
V.  Martinez,  41  Cal.  2d  704  (1954) ;  Malilstedt  v.  Fugit,  79 
Cal.  App.  2d  562  (1947).  Our  courts'  policy  of  attempting 
to  save  restrictive  covenants  is  virtually  identical  to  Penn- 
sylvania's policy,  which  has  already  been  considered. 

In  both  Gordon  v.  Landau,  49  Cal.  2d  690  (1958),  and 
King  v.  Gerold,  109  Cal.  App.  2d  316  (1952),  agreements 
were  upheld  despite  the  fact  that  they  restrained  trade 
and  did  not  appear  to  come  within  the  exceptions  ennumer- 
ated  in  Sections  16601  and  16602.  Landau,  plaintiff's  for- 
mer salesman,  was  held  to  be  bound  by  an  agreement  not 
to  use  alleged  trade  secrets  for  one  year  following  termina- 
tion of  his  employment,  despite  protests  that  his  contract 
violated  Sections  16600  et.  seq.  Gerold,  who  had  held  a 
license  to  manufacture  King's  unpatented  house  trailer, 
the  *' Sport  King",  was  enjoined  from  producing  similar 
trailers  after  the  termination  of  his  license  agreement.  109 
Cal.  App.  2d  at  318.  In  neither  instance,  would  our  courts 
support  an  interpretation  of  California  policy  which  is 
so  rigid  and  inflexible  as  the  one  advocated  by  Appellant. 

California  law  admittedly  invalidates  some,  but  not  all, 
contracts  in  restraint  of  trade,  just  as  it  invalidates  some, 
but  not  all,  usurious  contracts.  Our  re\"iew  of  the  legisla- 
tive and  judicially  created  exceptions  to  Sections  16600 
et.  seq.  demonstrates  that  California's  policy  against  re- 
straints of  trade  is  no  stronger  than  its  policy  against 
usury.  If  there  is  any  meaningful  difference  between  the 
relative  strengths  of  these  policies,  the  prohibition  against 
usury  appears  to  be  the  stronger. 

In  order  to  sustain  the  District  Court 's  decision  enforcing 
Respondent's  restrictive  covenant,  this  Court  must  recon- 
sider a  decision  which  it  made  some  forty-four  years  ago  in 
Davis  V.  Jointless  Fire  Brick  Co.,  300  F.  1  (1924).  Despite 
what  Appellants  refer  to  as  an  "unbroken  line  of  author- 
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ity'-  (App.  Br.  25),  this  Court  has  rarely  alluded  to  Davis 
and  the  California  courts  have  never  cited  it  for  the  propo- 
sition that  a  choice  of  law  clause  in  a  contract  may  be  dis- 
regarded on  some  public  policy  grounds.  However,  there 
are  more  important  reasons  for  reconsidering  Davis  than 
the  fact  that  it  has  gathered  dust  for  four  decades. 

Few  bodies  of  law  have  changed  more  rapidly  than  "con- 
flicts" during  the  years  since  1924.  Professor  Beale's 
Bestatemerit  is  retreating  into  memory.  The  old,  rigid  rules' 
are  gone  forever  to  be  replaced  by  principles  with  a  new 
flexibility.  With  these  revolutionary  changes  has  come 
a  new  willingness  to  let  businessmen  choose  the  law  which 
will  govern  their  contracts  and  to  enforce  the  choices  — 
good  or  bad  —  which  they  make.  We  see  this  willingness 
expressed  in  Globe  dc  Rutgers,  Ury,  the  Commercial  Code 
and  the  new  Restatement. 

AA^liile  applicable  conflict  of  laws  rules  have  been  chang- 
ing, our  courts'  and  our  legislature's  views  regarding  Sec- 
tions 16600  et  seq.  of  the  Business  and  Professions  Code 
have  also  become  less  rigid.  The  development  of  judicially 
created  exceptions  to  Section  16600  and  the  repeated  amend- 
ments to  Section  16601  and  16602  have  demonstrated  that 
California  has  no  unyielding  policy  against  contracts  which 
restrain  trade.  Since  1924,  dogmatism  has  been  replaced 
by  a  flexibility  which  yields  to  economic  realities. 

These  two  trends,  viewed  together,  undermine  the  prin- 
cipal assumptions  supporting  the  Davis  decision.  Before 
Ury,  there  was  room  for  doubt  that  Davis  reflected  the 
probable  conclusion  which  a  California  court  would  reach. 
Ury  has  now  resolved  the  question  and  commanded  the 
adoption  of  a  more  flexible  rule  if  California  law  is  to  be 
followed. 

D.     The  Restrictive  Covenant  Is  Valid  and  Enforceable  Because  It  Is 
Incident  to  a  Contract  for  the  Sale  or  Transfer  of  Goodwill. 

Appellants  concede  that  covenants  not  to  compete  are 
valid  if  they  are  incident  to  agreements  for  the  sale  or  trans- 
fer of  goodwill  (App.  Br.  17-18)  and  later  note  that  para- 
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graph  11  of  the  franchise  agreement  requires  the  licensee 
"to  turn  over  every  asset,  record  and  even  the  telephone 
in  its  office,  to  Snelling"  in  the  event  of  termination  (App. 
Br.  56-57).  "Every  asset"  clearly  includes  the  goodwill  and 
going  concern  value  of  the  business,  which  Respondent  is 
free  to  resell  to  a  new  franchisee. 

Assuming  the  correctness  of  these  propositions,  we  have 
some  difficulty  miderstanding  how  enforcement  of  the  re- 
strictive covenant  would  violate  Sections  16600-16602  of 
the  Business  and  Professions  Code  if  California  law  gov- 
erned. Paragraph  11  provides  for  a  transfer  of  goodwill, 
and  the  Code  specifically  approves  restrictive  covenants  in- 
cident to  such  transfers.  Although  that  Paragraph  does 
not  use  the  magic  word  "goodwill",  its  purpose  and  effect 
are  perfectly  clear.  Any  draftsman  could  recast  the  lan- 
guage to  recite  the  admitted  fact  that  a  transfer  of  goodwill 
occurs  on  termination  without  making  any  change  in  the 
substance   of  the  transaction. 

Although  Appellants  may  contend  that  a  Snelling  fran- 
chise is  analogous  to  a  license  to  manufacture  a  prod- 
uct, Cf.  Zajicek  v.  Koolvent  Metal  Aivning  Corp.  of  Amer- 
ica, 283  Fd  2d  127  (9th  Cir.  1960),  there  are  important 
distinctions  between  a  manufacturing  license  and  a  business 
franchise.  Here,  the  entire  business  has  been  created  by 
the  franchisor  and  is  operated  by  the  franchisee  in  partner- 
ship with  the  national  organization.  Upon  termination, 
that  business  reverts  entirely  to  the  franchisor.  Further- 
more, the  franchisor  does  not  have  patent  protection  or  the 
common  law  right  to  enjoin  design  copying  which  the  licen- 
sor of  a  manufactured  product  enjoyed  in  most  jurisdictions 
prior  to  the  United  States  Supreme  Court's  decision,  in 
Compco  Corp.  v.  Day-Brite  Lighting,  Inc.,  376  U.  S.  234 
(1964). 

Given  the  rapid  growth  of  franchising,  it  is  inevitable 
that  the  California  courts  will  be  called  upon  to  deter- 
mine whether  a  provision  like  Paragraph  11  constitutes 
a  transfer   of   goodwill  within  the  meaning  of   Sections 
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16601  and  16602.  Appellants  have  pointed  the  way  by  giv- 
ing Paragraph  11  the  only  logical  construction.  A  transfer 
of  every  meaningful  asset  is  a  transfer  of  goodwill.  A 
non-competition  covenant  incident  to  such  a  transfer  is 
as  valid  as  it  would  be  if  the  magic  word  "goodwill"  had 
been  used. 

II.  THE  DISTRICT  COURT  CORRECTLY  DETERMINED  THAT  APPELLANTS 
SHOULD  BE  ENJOINED  FROM  EXPLOITING  RESPONDENT'S  TRADE 
SECRETS  BY  OPENING  A  SAN  BERNARDINO  OFFICE. 

A.  The  District  Court  Correctly  Determined  That  Trade  Secrets  Exist 
When  a  Businessman  Has  Compiled  Any  Valuable  Information 
Which  Gives  Him  an  Advantage  Over  Competitors  Who  Do  Not 
Know  or  Use   It. 

After  hearing  evidence  on  five  separate  occasions,  the 
District  Court  found  that: 

"Plaintiff's  training  manuals,  and  the  training  and 
instruction  therein  given  by  plaintiff  to  each  of  its  li- 
censed franchisees  and  to  the  employment  counselors 
hired  by  its  licensed  franchisees,  constitute  a  compila- 
tion of  information  not  available  to  other  persons  en- 
gaging in  the  employment  agency  business,  which  gives 
each  of  plaintiff's  licensees  a  substantial  competitive 
advantage  over  others  engaged  in  the  employment 
agency  business.  Defendants  McDonough,  in  receiving 
plaintiff's  manuals  and  training,  derived  such  compe- 
titive advantage  from  plaintiff.  .  .  ."   (I  R.  130). 

From  this  Finding,  it  concluded  "that  the  manuals  and  the 
systemized  training  given  in  connection  therewith  consti- 
tute trade  secrets,  the  use  of  which  plaintiff  is  entitled  to 
enjoin  and  restrain"  (I  R,  133). 

In  attacking  the  findings  below.  Appellants  have  con- 
structed and  demolished  straw  men  (App.  Br.  29-31), 
weighed  equities  using  the  wrong  set  of  scales  (App.  Br. 
32-42),  and  belatedly  turned  to  the  question  of  whether  a 
compilation  of  information  which  gives  a  businessman  a 
distinct  competitive  advantage  is  a  "trade  secret"  entitled 
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to  judicial  protection  in  California  (App.  Br.  42-51).*  The 
discomforting  fact  that  such  information  will,  indeed,  con- 
stitute a  trade  secret  when  it  supplies  the  possessor  with  a 
meaningful  competitive  advantage  almost  gets  lost  in  the 
shuffle. 

To  determine  the  correctness  of  the  District  Court's  de- 
cision below,  we  must  reverse  the  course  which  Appellants 
have  taken  and  miderstand  the  nature  of  "trade  secrets" 
before  moving  on  to  subsidiary  questions.  Once  we  know 
what  "trade  secrets"  are,  we  can  consider:  1)  the  eifect  of 
a  contract  provision  denominating  information  as  "trade 
secrets";  and,  2)  "policy  considerations." 

As  this  Court  noted  in  Winston  Research  Corp.  v.  Min- 
nesota Min.  S  Mfg.  Co.,  350  F.  2d  134  (9th  Cir.  1965)  Cali- 
fornia law  is  in  harmony  -with  Section  757,  comment  b,  of 
the  Restatement  of  Torts: 

"A  trade  secret  may  consist  of  any  formula,  pattern, 
device  or  compilation  of  information  tvliich  is  tisecl  in 
one's  business,  and  ichich  gives  him  an  opportunity  to 
ohtain  an  advantage  over  competitors  who  do  not  Tinow 
or  use  it.  ...  It  may  be  a  de^dce  or  process  which  is 
clearly  anticipated  in  the  prior  act  as  one  which  is 
merely  a  mechanical  improvement  that  a  good  me- 
chanic can  make."  350  F.  2d  at  139-140,  Note  1 
(emphasis  supplied). 

Winston  held  that  a  former  employee 's  appropriation  of 
a  mechanical  improvement  in  a  tape  recorder,  although 
based  upon  well  known  principles,  could  constitute  unfair 
competition.  350  F.  2d  at  139;  see  also:  Ojala  v.  Bohlin, 
178  Cal.  App.  2d  292  (1960).  As  one  commentator  recently 
observed : 

"The  important  fact  in  a  trade  secret  case  is  not 
whether  the  information  is  new,  or  could  have  been 
discovered  by  other  means,  but  whether  the  employee 
gained  it  from  his  employer  via  a  confidential  relation- 
ship. If  so,  he  incurred  a  duty  not  to  use  it  to  the  em- 

*We  use  California  law  as  our  reference  point  because,  as  Appellants  have 
correctly  observed,  the  trade  secret  question  is  moot  if  Pennsylvania  law 
is  applied  and  the  restrictive  covenant  is  enforced  (App.  Br.  28). 
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ployer's  detriment."  Von  Kalinowski,  Key  Employees 
and  Trade  Secrets,  47  VA.L.REV.  583,  592  (1961). 

A  trade  secret  is  no  less  valuable  and  its  owner  is  no  less 
entitled  to  protection  because  it  may  be  duplicated  by 
someone  else  using  his  own  talent  and  initiative.  The  owner 
has  produced  something  of  value  and  should  be  fully  pro- 
tected against  misappropriation.  By-Buk  Co.  v.  Printed 
CeUopliane  Tape  Co.,  163  Cal.  App.  2d  157,  167  (1958). 

Although  this  principle  has  most  frequently  been  applied 
by  our  courts  in  "trade  route"  and  "customer  list"  cases, 
liability  does  not,  as  Appellants  contend  (App.  Br.  37),  turn 
on  the  existence  of  a  list  or  a  route.  Lists  and  routes  are 
protected  solely  because  they  have  taken  "a  substantial 
amount  of  time,  effort  and  expense  to  obtain"  and  give 
someone  who  misappropriates  them  a  competitive  advan- 
tage which  he  did  not  create.  Hays,  Unfair  Competition  — 
Another  Decade,  51  CAL.L.REV.  51,  52  (1963);  see  also: 
Sovthern  Cal.  Disinfecting  Co.  v.  Lomkin,  183  Cal.  App. 
2d  431,  444-447  (1960) ;  Alex  Foods,  Inc.  v.  Metcalfe,  137 
Cal.  App.  2d  415,  426-427  (1955).  Any  other  compilation  of 
valuable  information  should  be  given  like  protection. 

Veiy  little  was  said  below  about  customer  lists  and  con- 
tacts. However,  Appellants  unquestionably  have  both. 
They  advertised  regularly  in  San  Bernardino  and  received 
San  Bernardino  business  for  two  years  prior  to  the  letter 
of  "recission"  (II  R.  27:9-30:17)'.  During  that  two-year 
period,  while  Robert  E.  McDonough  was  still  a  Snelling 
franchisee,  he  inevitably  built  up  contacts  with  potential 
employers  in  San  Bernardino  • —  contacts  that  he  could  ex- 
ploit to  Respondent's  detriment  if  he  were  allowed  to  open 
a  San  Bernardino  office : 

"Q  In  your  business  do  your  employment  coun- 
selors attempt  to  establish  contacts  with  the  prospec- 
tive employers  for  people  you  are  trjang  to  get  jobs 
for? 

A     In  San  Bernardino? 
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Q    Yes. 
A     Oh  yes. 

Q     And  have  you  contacted  employers  in  the  San 
Bernardino  area? 

A    Oh  yes,  absolutely,  daily"  (II  R.  29:3-11). 

Although  McDonough's  records  enhance  his  ability  to 
destroy  Snelling's  franchisee  in  San  Bernardino,  they  are 
not  the  essence  of  Respondent's  cause  of  action.  Respon- 
dent's right  to  injunctive  relief  would  exist  if  he  had  no 
records  at  all,  since  Snelling  has  given  him  other  valuable, 
protectable  information. 

The  notion  that  Respondent's  training,  its  manuals  and 
the  information  imparted  to  managers  at  periodic  seminars 
are  less  valuable  and  entitled  to  less  protection  than  routes 
or  lists  is  dispelled  by  American  Loan  Corp.  v.  California 
Commercial  Corp.,  211  Cal.  App.  2d  515  (1963),  wliich 
involved  similar  trade  secrets.  In  American  Loan,  defen- 
dant Rooney  had  appropriated  both  the  customer  list  and 
the  training  manual  employed  in  an  investment  business 
and  proceeded  to  set  up  a  rival  firm  in  Riverside  County. 
When  it  affirmed  the  trial  court's  decision  enjoining  such 
unfair  competition,  the  District  Court  of  Appeals  recog- 
nized that  both  the  lists  and  the  manuals  contained  valuable 
trade  secrets: 

'*[I]n  order  that  it  [Plaintiff's  business]  be  under- 
stood by  employees,  he  developed,  over  a  period  of 
months,  for  the  confidential  use  of  employees,  a  train- 
ing manual  covering  all  phases  of  the  business.  Rooney 
had  a  copy  of  this  manual.  .  .  .  [T]he  evidence  shows 
that  the  information  relative  to  the  conduct  of  the 
business  was  of  a  type  not  readily  obtainable  in  gen- 
eral business  circles  in  the  Riverside-San  Bernardino 
area;  that  plaintiffs  spent  several  months  of  study, 
many  hundreds  of  dollars  in  tutelage,  and  experience 
in  developing  a  particularly  complicated  type  of  ap- 
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proacli  to  sale  of  real  estate  secured  credits  on  a  piece- 
meal basis;  that  the  only  other  available  source  of  such 
information  known  to  any  witness  was  by  obtaining 
membership  in  a  national  organisation  at  a  cost  of 
$3,500;  that  the  list  of  customers,  contrary  to  defen- 
dants' contention,  was  not  easily  obtainable  from  re- 
corded instrument  lists  nor  was  the  information  as 
to  the  purchasing  habits  of  these  customers  obtainable 
in  any  other  way  than  by  reference  to  the  index  cards 
and  Rooney's  personal  memory."  211  Cal.  App.  2d 
at  518,  523  (emphasis  supplied). 

If  information  which  can  also  be  obtained  by  purchasing 
"membership  in  a  national  organization  at  a  cost  of  $3,500," 
is  protectable  when  developed  by  an  individual  entre- 
preneur, it  follows  that  the  "national  organization"  is  en- 
titled to  protection.  Another  businessman  in  Riverside 
would  have  done  well  to  profit  by  Mr.  Rooney's  example. 

B.  The  District  Court's  Determination  That  Respondent's  Training 
Course,  Manuals  and  Management  Seminars  Contain  Valuable 
Trade  Secrets   is  Supported  by  Substantial   Evidence. 

Appellants  have  captured  the  essence  of  California  trade 
secret  cases  by  observing  that  each  decision  turns  upon  a 
careful  examination  of  facts  and  circumstances  (App.  Br. 
32-33).  Hays  has  also  observed  that  the  existence  or  non- 
existence of  protectable  trade  secrets  will  depend  upon 
factual  considerations.    Hays,  op.  cit.  supra  at  51. 

Having  grasped  the  importance  of  factual  issues.  Appel- 
lants proceed  to  disregard  accepted  principles  governing 
appellate  review  of  findings  of  fact  (App,  Br.  44-51).  In 
order  to  support  their  interpretation  of  relevant  e\ddence 
and  contend  that  it  "is  all  one  way"  (App.  Br.  49),  Appel- 
lants must  stand  the  accepted  rule  on  its  head  and  construe 
all  evidence  in  the  manner  most  favorable  to  overturning 
the  decision  below. 

Among  the  District  Court's  detailed  findings  was  its 
determination  that  Snelling's  initial  training,  manuals  and 
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management  seminars  contain  information,  not  readily 
available  to  other  persons  engaging  in  the  employment 
agency  business,  which  Appellants  could  use  to  obtain  an 
advantage  over  competitors  who  do  not  know  or  use  it 
(I  R.  130;  Finding  of  Fact  27).  Appellants'  cavalier  treat- 
ment of  established  rules  begins  with  their  disregard  of  this 
Court's  Rule  18(2)  (d)  which  required  them  to  specify  "as 
particularly  as  may  be"  wherein  that  finding  was  wrong, 
Commissioner  of  Internal  Revenue  v.  Seaboard  Finance 
Company,  367  F.  2d  646,  650-652  (9th  Cir.,  1966) ;  but,  it  does 
not  end  there. 

This  Court  does  not  "sit  to  second  guess  the  trial  court, 
nor  have  .  .  .  the  power  to  do  so  under  Rule  52(a)  of  the 
Federal  Rules  of  Civil  Procedure,  28  U.S.C.A.,  unless  the 
findings  are  'clearly  erroneous.'  "  Bloom  v.  United  States, 
272  F.  2d  215,  223  (9th  Cir.,  1959).  Appellants  are  charged 
with  the  burden  of  showing  that  the  District  Court's  find- 
ings are  "clearly  erroneous."  Stephens  v.  Arrow  Lumber 
Co.,  354  F.  2d  732,  734  (9th  Cir.,  1966). 

The  finding  that  Snelling's  manuals,  initial  training  and 
management  seminars  contain  a  unique  compilation  of 
business  information  and  techniques  which  give  Appellants 
distinct  competitive  advantages  is  supported  by  substantial 
evidence  which  is  reviewed  in  some  detail  in  Respondent's 
Statement  (pp.  11-14,  supra).  For  example,  Damon  Wheeler 
explained  the  significant  competitive  advantage  which  he 
had  received  from  the  Snelling  system  and  his  resulting 
success  as  Respondent's  Sacramento  franchisee  (II  R,  84: 
21-85 ;  21 ;  95 :10-96 :15 ;  101 :3-10).  Respondent's  Vice  Pres- 
ident. John  ]\[cBrearty,  detailed  tlie  planning  and  prepara- 
tion of  management  seminars  which  are  preceded  by  re- 
search into  problems  revealed  by  franchisee's  periodic 
reports  (II  R.  163:8-169:7).  Finally,  the  court  had  before 
it  all  of  the  Snelling  manuals,  including  the  important 
Manager's  Manual  which  explains  the  detailed  record  keep- 
ing and  reporting  procedures  that  enable  a  franchisee  to 
maintain  internal  controls  and  permit  Respondent's  head 
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office  to  detect  weaknesses  in  the  system  (II  R.  11;  PI. 
Ex.  1). 

Counterbalancing-  this  evidence  was:  1)  Robert  E.  Mc- 
Donough's  self-serving  testimony  that  he  had  received  no 
miique  training  or  information  from  Snelling  (II  R.  32:21- 
33:3;  53:2-55:9);  2)  Elinor  Still's  testimony  that  Snelling 
offers  nothing  unique  except  its  record  keeping,  rei)orting 
system  and  some  suggested  practices  which  she  dislikes 
(il  R.  74:20-76:21)  ;  and,  3)  a  mixed  bag  of  manuals  which 
McDonough  had  gathered  together  (11  R.  147:9-153:19; 
D.  Ex.  B).  James  Chadwick's  testimony  that  he  paid 
substantial  consideration  for  training  which  he  hoped  would 
be  similar  to  the  Snelling  system,  though  offered  on  behalf 
of  Appellants,  establishes  that  Respondents  have  some- 
thing of  value  (II  R.  156:19-157:4). 

The  District  Court's  finding  is  adequately  justified  by 
the  evidence  if  no  allowances  are  made  for  the  biases  of 
Robert  E.  McDonough  and  Elinor  Still.  However,  it  is 
reenforced  when  consideration  is  given  to  their  hostihty 
toward  Respondent  —  a  practice  specifically  approved  by 
this  Court  in  Pursclie  v.  Atlas  Scraper  and  Engineering  Co., 
300  F.  2d  467,  485  (9th  Cir.,  1962) : 

"The  Court's  findings  were  contrarv^  to  the  direct 
testimony  on  the  subject,  but  this  evidence  was  all 
adduced  from  interested  "wdtnesses  and  was  countered 
by  substantial  mute  evidence  from  which  the  facts 
found  by  the  trial  court  can  be  inferred.  We  are  not 
convinced  that  the  several  findings  of  the  district  court 
are   'clearly  erroneous',   ..." 

Here,  as  in  Pnrsche,  the  Court  had  a  substantial  amount  of 
"mute  evidence"  before  it  in  the  form  of  Snelling 's 
manuals. 

Faced  with  a  reasonable  finding  that  Snelling 's  tech- 
niques embody  valuable  information  which  gives  a  substan- 
tial advantage  over  competitors  who  neither  know  nor  use 
the  system,  Appellants  attempt  to  undercut  it  by  recon- 
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sidering  the  evidence  in  the  light  of  six  factors  which, 
according  to  Section  757,  comment  (b)  of  the  Restatement 
of  Torts,  are  "to  be  considered  in  determining  whether 
given  information  is  one's  trade  secret"  (App.  Br.  43-49) : 

"(1)  the  extent  to  which  the  information  is  known 
outside  of  his  business;  (2)  the  extent  to  which  it  is 
known  by  employees  and  others  involved  in  his  busi- 
ness; (3)  the  extent  of  measures  taken  by  him  to 
guard  the  secrecy  of  the  information;  (4)  the  value  of 
the  information  to  him  and  to  his  competitors;  (5)  the 
amount  of  effort  or  money  expended  by  him  in  de- 
veloping the  information;  (6)  the  ease  or  difficulty  with 
which  the  information  could  be  properly  acquired  or 
duplicated  by  others." 

If  anything,  "consideration"  of  these  six  factors  strength- 
ens Respondent's  claim  to  trade  secret  protection  when 
the  evidence  presented  below  is  viewed  objectively  and  not 
painted  in  vivid  colors  with  a  broad  brush. 

At  the  outset,  we  should  note  that  three  different  classes 
of  information  are  involved  in  Respondent's  trade  secrets: 
(1)  information  given  to  the  franchisee-manager  when  he 
is  trained  in  Pennsylvania;  (2)  procedures  and  techniques 
outlined  in  the  various  manuals;  and,  (3)  management 
studies  and  techniques  presented  at  Snelling's  management 
seminars.  The  nature  and  significance  of  the  manuals 
varies,  with  the  Manager's  Manual  containing  more  vital 
and  detailed  information  than  either  the  Receptionist's 
Manual  or  the  Counselors'  Manuals.  AATiile  both  John 
McBrearty  and  Damon  Wheeler  were  familiar  with  all  three 
classes  of  information  (II  R.  88:3-94:21;  161:9-169:17), 
there  is  nothing  in  the  record  to  indicate  that  any  one  of 
Appellants'  "witnesses,  other  than  Robert  E.  McDonough, 
was  familiar  with  all  three  types  —  Pennsylvania  training, 
manuals  and  management  seminars. 
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Difficulty  of  Duplication 

There  is  no  evidence  at  all  that  a  person  outside  the 
Snelling-  system  can  obtain  training  comparable  to  that 
which  Respondent  gives  in  Pennsylvania  (II  R.  88:16-21) 
and  at  its  management  seminars  (II  R.  163:8-168:3).  By 
their  very  nature,  the  Pennsjdvania  training  and  the  semi- 
nars are  unique  to  the  Snelling  system. 

While  other  handbooks  may  be  available  (II  R.  147:9- 
153:19;  D.  Ex.  B),  they  do  not  match  Respondent's  set  of 
manuals  in  their  overall  detail  and  in  the  thoroughness  of 
Snelling 's  record  keeping  and  reporting  procedures,  which 
are  essential  to  efficient  operation.  Damon  Wheeler,  v/ho 
was  familiar  with  personnel  agencies  from  years  of  experi- 
ence as  a  management  consultant,  was  convinced  that  costly 
trial  and  error  would  be  the  only  alternative  to  obtaining 
Snelling  manuals  and  training  (II  R.  101:3-10). 

Effort  or  Money  Expended 

In  an  unbending,  uncompromising  mood.  Appellants  re- 
fuse to  concede  that  National  Supervisors  who  are  available 
on  call  (II  R.  105:25-107:9),  the  managerial  manuals  which 
Robert  0.  Snelling,  Sr.,  devised  (II  R.  11;  PI.  Ex.  1),  the 
Snelling  training  course  (II  R.  88:16-21),  or  the  manage- 
ment seminars  and  underlying  research  (II  R.  163:8-168:3) 
cost  money  (App.  Br.  47).  The  expenses  entailed  in  de- 
veloping such  programs  and  materials  are  apparent  on 
their  face.  Appellants  cannot  seriously  contend  that  they 
are  less  than  the  costs  of  opening  a  loan  company  in  River- 
side, American  Loan  Corp.  v.  California  Commercial  Corp., 
supra,  or  a  business  selling  restroom  disinfectants  in  Los 
Angeles,  Southern  Cal.  Disinfecting  Co.  v.  Lomkin,  supra. 

Value  of  the  Information  to  Snelling  and  its  Franchisees 

Unwilling  to  concede  anything,  Appellants  suggest  that 
information  and  business  techniques  which  form  the  founda- 
tion of  a  nationwide  system  yielding  an  annual  gross  income 
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of  $1,512,867  (II  R.  178:6-8)— or  7%  of  franchisees'  gross 
income  of  roughly  $21,500,000  —  have  no  value  (App.  Br. 
46).  Damon  AVheeler  was  sufficiently  convinced  of  their 
value  that  he  purchased  a  Sacramento  franchise  after  years 
of  working  with  Snelling  and  other  personnel  agencies 
(II  R.  86:8-93:10;  101:3-10).  Little  more  than  a  year  ago, 
Robert  E.  McDonough  conceded  their  value  when  he  ex- 
pressed an  interest  in  remaining  a  franchisee,  provided  that 
his  override  could  be  reduced  (I  R.  56-58;  see  particularly: 
I  R.  57). 

Protecting  Trade  Secrets 

VThen  we  consider  Respondent's  diligence  in  guarding 
trade  secrets,  we  must  distinguish  between  actions  which 
it  could  have  brought  against  former  counselors,  who  merely 
have  access  to  the  Counselor's  Manual,  and  actions  against 
franchisee-managers,  who  have  had  access  to  the  initial 
training,  the  Managers '  Manual,  and  management  seminars 
(II  R.  254:19-255:2).  Once  that  distinction  has  been  made, 
other  classes  within  the  managerial  subgroup  assume  im- 
portance :  1)  the  former  franchisee  who  had  access  to  trade 
secrets,  but  never  really  learned  the  system  or  is  so  hope- 
lessly incompetent  as  to  be  no  threat  (II  R.  188:8-190:2)  ; 
2)  former  franchisee  who  operates  in  an  area  where  Snel- 
ling has  no  offices  (II  R.  191:7-192:6) ;  and,  3)  the  capable 
franchisee,  like  Robert  E.  McDonough,  who  would  compete 
directly  with  Respondent's  other  franchisees  by  opening 
a  new' office.  (II  R.  134:22-135:7).  Only  the  last  of  these 
really  endangers  the  Snelling  system  (II  R.  134:22-135:7; 
188:8-190:2). 

Since  a  relatively  limited  group  can  harm  Respondent 
substantially,  the  fact  that  Snelling  "has  sought  to  prevent 
but  six  former  employees  or  franchisees  from  utilizing  their 
trade  secrets  until  the  present  suit"  (App.  Br.  46)  would 
indicate  reasonable  diligence  in  policing  a  franchise  system 
when  very  few  former  franchisees  have  attempted  to  com- 
pete —  if  it  told  the  whole  story.    However,  the  only  wit- 
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ness  to  be  examined  at  length  regarding  litigation  had  be- 
come Respondent's  Vice  President  jnst  a  year  and  a  half 
before  the  hearing  below  and  could  not  detail  all  legal 
actions  taken  prior  to  that  time  (II  R.  212:2-213:21). 

Furthermore,  Appellants  assume  that  trade  secrets  have 
been  permanently  lost  and  that  Respondent  is  without  re- 
course where  it  has  failed  to  seek  injunctive  relief  pendente 
lite  to  close  down  an  existing  office  (II  R.  134:22-135:7). 
The  fallacy  of  this  proposition  is  demonstrated  by  the  La- 
Perch  d  Mills  case,  where  Snelling  did  not  seek  preliminary 
relief,  but  has  had  an  injunction  enforcing  the  restrictive 
covenant  approved  and  entered  since  the  District  Court 
completed  the  proceedings  below.  See :  William  LaPerch 
and  W.  J.  Mills,  Partners  dha  Snelling  &  Snelling  v.  Snel- 
ling &  Snelling,  Inc.,  L.A.  Superior  Ct.  No.  863092. 

Respondent  has  not  been  so  litigious  as  to  sue  every 
former  franchisee  or  corporate  employee  who  came  near 
another  emplo^anent  agency.  If  a  former  franchise  sales- 
man did  not  know  the  system,  a  former  super\dsor  did  not 
use  it,  or  a  former  franchisee  was  incapable  of  exploiting 
it,  Snelling-  stayed  its  hand  and  saved  its  treasury  (II  R. 
188 :8-190 :2 ;  208 :19-209 :23 ;  227 :19-228 :22) .  This  seems  like 
an  eminently  reasonable  course  since  the  law  does  not  — 
as  Appellants  suggest  —  require  litigation  with  all  real 
or  imagined  malefactors  in  order  to  preserve  trade  secrets. 

Limitation  of  Access 

Appellants'  assertion  that  Respondent's  trade  secrets 
are  'Svidely  known  by  all  employees  of  appellee,  by  the 
franchisees  and  the  employees  of  the  franchisees"  (App. 
Br.  46)  Avill  not  withstand  examination.  As  we  have  re- 
peatedly pointed  out,  only  the  franchisee-managers  receive 
training  in  Pennsylvania,  attend  periodic  management  sem- 
inars and  have  continuing  access  to  the  Manager's  Manual 
(II  R.  105:12-24;  163:8-169:17;  254;19-255:4).  Some  coun- 
selors may  receive  some  training  in  Pennsylvania   (254: 
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25-255:2),  but  there  is  no  evidence  in  the  record  that  a  sig- 
nificant number  do.  Furthermore,  there  is  no  evidence  that 
anyone  other  than  Robert  E.  McDonough  has  the  contacts 
with  employers  in  San  Bernardino  that  he  built  up  while 
a  Snelling  franchisee  (II  R.  27:9-30:17). 

Even  if  we  assume  there  is  some  leakage  of  information 
from  the  Snelling  system,  that  fact  does  not  permit  Appel- 
lants to  misappropriate  Respondent's  trade  secrets.  Al- 
though Appellants  have  cited  no  California  decisions  deal- 
ing with  the  effect  of  casual  leakage  of  information  upon 
the  availability  of  trade  secret  protection,  such  authority 
as  does  exist  indicates  that  it  wall  not  prevent  injunctive 
relief.  For  example,  in  Ungar  Electric  Tools,  Inc.  v.  Sid 
Ungar  Co.,  Inc.,  192  Cal.  App.  2d  398,  404  (1961)  the  Dis- 
trict Court  of  Appeals  upheld  an  injunction  despite  the 
fact  that  important  aspects  of  plaintiff's  trade  secrets  may 
have  been  disclosed  by  patents.  Such  a  decision  is  emi- 
nently reasonable  since  no  business  can  conform  to  the  in- 
formation control  standards  of  the  Central  Intelligence 
Agency  and  still  function  efficiently. 

Knowledge  of  Secrets  Outside  of  the  System 

The  question  of  whether,  as  Appellants  claim,  **all  em- 
ployment agencies  in  California  use  substantially  the  same 
methods,  procedure  and  policies"  (App.  Br.  44)  has  al- 
ready been  dealt  with  (pp.  11-14  supra).  All  we  need  in 
conclusion  is  that  trade  secret  protection  as  we  have  known 
it  in  California  is  dead  if  denial  of  injunctive  relief  can  rest 
on  testimony  that  no  secret  exists  which  is  given  by  some- 
one who:  1)  accepted  information  in  confidence  over  a  sub- 
stantial period  of  time;  and,  2)  would  have  maintained  his 
confidential  relationship  if  he  could  have  negotiated  a  bet- 
ter business  arrangement  (II  R.  56).  If  trade  secret  pro- 
tection is  to  die,  it  should  be  sacrificed  to  a  better  cause 
than  expansion  of  Appellants'  business. 
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C.  The  District  Court's  Decision  That  Respondent  Has  Protectable 
Trade  Secrets  Is  Supported  by  the  Express  Understanding  of 
the  Parties. 

Appellants  have  signed  an  agreement  acknowledging  the 
receipt  of  confidential  information  and  pledging  to  respect 
its  confidentiality.  (I  B.  89-92;  see  particularly:  Para- 
graphs 8  and  11(g)).  When  they  observe  that  such  a 
contract  cannot  transmute  common  knowledge  into  ''trade 
secrets"  if  no  valuable  collection  of  information  exists 
(App,  Br.  29-30),  they  state  the  traditional  California  rule, 
but  beg  the  really  interesting  question :  Should  such  under- 
standings be  given  weight  where  a  dispute  exists  regard- 
ing the  existence  of  trade  secrets! 

In  State  Farm  Mutual  Ins.  Co.  v.  Dempster,  174  Cal. 
App.  2d  418,  426  (1959),  the  District  Court  of  Appeals 
held  that  a  contractual  provision  was  "not  decisive"  in 
determining  the  existence  of  trade  secrets,  but  would  be 
given  some  weight.  To  some  extent,  the  "protected  inter- 
est" is  regarded  as  a  product  of  the  "accepted  relation- 
ship of  the  parties."   174  Cal.  App.  2d  at  426. 

As  Hays  noted,  our  courts  traditionally  have  accorded 
some  deference  to  the  parties'  expressed  views  and  inten- 
tions where  there  is  doubt  regarding  the  existence  of  con- 
fidential information.  Hays,  op.cit.  supra  at  61,  69-70;  see 
also:  By-Buk  Co.  v.  Printed  Cellophane  Tape  Co.,  supra 
at  164  (1958).  If  this  were  a  close  case,  a  California  court 
would  undoubtedly  consider  Appellants'  pledge  to  respect 
the  confidentiality  of  Snelling's  techniques  in  deciding  that 
Respondent  has  protectable  trade  secrets. 

The  traditional  rule,  which  was  followed  in  State  Farm 
and  restated  by  Hays,  was  seriously  undermined  in  De- 
cember of  1966.  In  deciding  Ernst  £  Ernst  v.  Carlson, 
247  Cal.  App.  2d  125  (1966),  the  District  Court  of  Appeals 
held  that  one  who  receives  information  in  confidence  can 
be  enjoined  from  using  it  to  interfere  with  another's  busi- 
ness even  though  he  has  not  been  entrusted  with  a  true 
trade  secret: 
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"Any  unwarranted  disclosure  of  confidential  infor- 
mation constitutes  a  breach  of  trust  and  equity  will 
restrain  any  threatened  disclosure  or  use  thereof  by 
an  employee  or  former  employee  to  the  detriment  of 
the  employer.  The  character  of  the  information,  if 
peculiar  and  important  to  the  business,  is  not  material. 
(Riess  V.  Sanford,  47  Cal.  App.  2d  244  [117  P.  2d 
694].) 

Most  of  the  cases  discussed  by  the  parties  relate  to 
trade  secrets  and  the  like,  but  the  jurisdiction  of  equity 
is  not  so  confined.  In  Riess  v.  Sanford,  supra,  47  Cal. 
App.  2d  244,  247,  the  following  quotation  appears,  in 
approval  of  a  similar  statement  from  the  opinion  of 
Mr.  Justice  Holmes  in  E.  I.  DuPont  de  Nemours  Pow- 
der Co.  V.  Masland,  244  U.S.  100,  102  [  61  L.Ed.  1016, 
37  S.Ct.  575] :  '.  .  .  that  the  ** starting  point"  is  not 
property  or  due  process  of  law  but  the  confidential 
relation  between  the  parties  and  that  **  Whether  the 
plaintiffs  have  any  valuable  secret  or  not,  the  defend- 
ant knows  the  facts,  whatever  they  are,  through  a  spe- 
cial confidence  that  he  accepted.  The  property  may 
be  denied  but  the  confidence  cannot  be.  .  .  .  The  first 
thing  to  be  made  sure  of  is  that  the  defendant  shall 
not  fraudulently  abuse  the  trust  reposed  in  him.  It  is 
the  usual  incident  of  confidential  relations.  If  there 
is  any  disadvantage  in  the  fact  that  he  knew  the  plain- 
tiffs '  secrets,  he  must  take  the  burden  with  the  good. '  ' ' 
247  Cal.  App.  2d  at  128-129. 

While  the  Ernst  c0  Ernst  case  goes  further  than  earlier 
California  decisions,  it  is  in  accord  with  the  view  that  mis- 
appropriation of  "commercial  intangibles" — i.e.,  ideas, 
information  or  goodwill — is  actionable  even  though  true 
trade  secrets  are  not  involved.  Comment,  Competitive 
Torts,  77  HARV.  L.  REV.  888  (1964).  As  the  latest  pro- 
nouncement of  a  California  appellate  court,  it  lends  further 
support  to  the  relief  granted  by  the  District  Court.  Hav- 
ing accepted  Respondent's  training  and  manuals  in  confi- 
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dence,  Appellants  cannot  now  claim  that  they  contain  no 
trade  secrets. 

D.  The  District  Court's  Decision  That  Respondent  Has  Protectable 
Trade  Secrets  Accurately  Reflects  Policy  Considerations  Which 
Prompt  California  Courts  to  Grant  Injunctive  Relief. 

Before  we  leave  the  question  of  Respondent's  trade 
secrets,  something  must  be  said  regarding  the  discussion 
of  "competing  policy  considerations"  which  forms  a  sub- 
stantial portion  of  Appellants'  argument  (App.  Br.  32- 
42).  As  we  have  already  suggested,  Appellants  employ 
the  wrong  set  of  scales  in  "weighing  the  equities"  be- 
cause this  is  not  a  conventional  employer-employee  case. 
Robert  E.  McDonough  was  not  a  job  applicant  who  had 
little  bargaining  power  when  he  approached  a  potential 
employer,  but  a  knowledgeable  businessman  with  capital 
to  invest,  who  negotiated  an  arms  length  transaction  with 
the  advice  of  counsel  (II  R.  7:18-8:1;  8:11-20;  50:7-51:4). 
AVhen  he  attempted  to  renegotiate  his  contract,  McDonough 
could  and  did  demand  that  he  be  given  a  better  deal  as 
the  price  for  continuing  to  respect  Snelling's  trade  secrets 
(I  R.  57). 

Assuming  for  the  sake  of  argument  that  the  employer- 
employee  cases  are  relevant,  the  equities  v/eigh  heavily  in 
favor  of  Respondent  because  it  is  merely  attempting  to 
maintain  the  status  quo,  not  to  prevent  Appellants  from 
continuing  to  operate  the  business  which  they  established 
through  a  Snelling  franchise.  Accepting  the  test  which 
this  Court  announced  in  Winston,  Respondent  seeks  mini- 
mal protection  for  the  interests  which  it  represents  at  mini- 
mal cost  to  the  interests  represented  by  Appellants: 

"On  the  one  hand,  restrictions  upon  the  use  and  dis- 
closure of  such  information  limit  the  employee's  em- 
ployment opportunities,  tie  him  to  a  particular  em- 
ployer, and  weaken  his  bargaining  power  with  that 
employer.  Such  restrictions  interfere  with  the  move- 
ment to  the  job  in  which  he  may  most  effectively  use 
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his  skills.  They  inhibit  an  employee  from  either  set- 
ting up  his  own  business  or  from  adding  his  strength 
to  a  competitor  of  his  employer,  and  thus  they  dimin- 
ish potential  competition.  Such  restrictions  impede  the 
dissemination  of  ideas  and  skills  throughout  industry. 
The  burdens  which  they  impose  upon  the  employee 
and  society  increase  in  proportion  to  the  significance 
of  the  employee's  accomplishments,  and  the  degree  of 
his  specialization. 

"On  the  other  hand,  restrictions  upon  an  employee's 
disclosure  of  information  which  was  developed  as  a 
result  of  the  employer's  initiative  and  investment, 
and  which  was  entrusted  to  the  employee  in  confidence, 
are  necessary  to  maintenance  of  decent  standards  of 
morality  in  the  business  community.  Unless  protec- 
tion is  given  against  unauthorized  disclosure  of  con- 
fidential business  information  by  employees,  employee- 
employer  relationships  will  be  demoralized ;  employers 
will  be  compelled  to  limit  communication  among  em- 
ployees with  a  consequent  loss  in  efficiency;  and  busi- 
ness espionage,  deceit,  and  fraud  among  employers 
will  be  encouraged."  Winston  Research  Corp.  v.  Min- 
nesota Min.  <&  Mfg.  Co.,  supra  at  137-138. 

This  Court's  reference  to  the  high  cost  of  encouraging 
piracy  of  business  and  trade  secrets  is  particularly  appro- 
priate in  light  of  Appellants'  conduct  and  relevant  Cali- 
fornia law.  Former  business  associates  ''dilute  the  value" 
of  precedents  in  their  favor  "by  engaging  in  tactics  re- 
pugnant to  common  ethics."  Hays,  op.  cit.  supra  at  51. 
Thus,  a  former  employee  who  felt  that  his  conduct  was 
protected  by  the  California  Supreme  Court's  decision  in 
Aetna  Bldg.  Maintenance  Co.  v.  West,  39  Cal.  2d  198 
(1952),  had  a  rude  awakening  when  the  District  Court  of 
Appeals  held  that  the  normal  rules  of  the  weighing  game 
do  not  apply  when  equity  has  been  diluted  by  sharp  prac- 
tice and  affirmed  an  order  granting  injunctive  relief: 
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** There  is  no  statement  in  the  Aetna  case  to  the  effect 
that  where  fraud,  deceit,  breach  of  contract  and  de- 
ception are  present,  as  they  are  so  present  in  the  case 
at  hand,  the  business  of  plaintiff  is  open  to  invasion 
on  the  part  of  a  former  employee  and  a  scheming 
entrepreneur."  Southern  Cal.  Disinfecting  Co.  v. 
Lomkin,  supra  at  53. 

Consider  for  a  moment  the  conduct  of  the  scheming  en- 
trepreneur who  has  brought  this  appeal.  Robert  E.  Mc- 
Donough  breached  his  contract  with  Respondent  after  nine 
months  of  successful  operations  by  refusing  to  pay  his 
seven  percent  override,  but  waited  more  than  a  year  be- 
fore attempting  to  "rescind"  that  contract  (I  R.  26-29; 
56-57).  After  his  breach,  but  before  "rescission",  he  con- 
tinued to  advertise  his  membership  in  the  Snelling  system 
(II  R.  37:9-38:7)  and  attend  Respondent's  management 
seminars  (II  R.  168:4-169:7).  While  he  was  actively  ne- 
gotiating to  obtain  a  more  favorable  contract,  McDonough 
was  training  counselors  so  that  he  could  open  a  San  Ber- 
nardino office  in  competition  with  Snelling 's  existing  li- 
censee (II  R.  41:15-25;  282:15-285:1).  Franchisees  can  be 
protected  and  competition  encouraged  without  rewarding 
his  freebooting  free  enterprise. 

III.  THE  DISTRICT  COURT  FOLLOWED  ACCEPTED  EQUITABLE  PRIN- 
CIPLES AND  ACTED  WITHIN  THE  LIMITS  OF  ITS  DISCRETION  IN 
GRANTING  INJUNCTIVE  RELIEF. 

A.  A  District  Court  Has  Discretion  to  Grant  Injunctive  Relief  When 
a  Controversy  Presents  Grave  and  Difficult  Questions  of  Lav/  and 
Fact  and  Preservation  of  the  Status  Quo  Will  Minimize  Possible 
Injury. 

If  we  have  discussed  the  legal  and  factual  issues  raised 
by  this  action  in  far  more  detail  than  seems  warranted,  in 
an  interlocutory  appeal  from  an  order  granting  a  pre- 
liminary injunction,  it  is  because  Appellants  have  insisted 
upon  treating  the  proceedings  below  as  a  final  adjudication 
of  the  merits  of  Respondent's  case.    Appellants  seem  to 
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forget  that  this  is  an  interlocutory  appeal  in  which  particu- 
lar standards  are  to  be  applied  in  determining  the  correct- 
ness of  a  decision  below.  In  fact,  their  brief  says  nothing 
at  all  about  the  basic  rules  governing  appeals  from  orders 
granting  preliminary  injunctions. 

A  plaintiff  seeking  a  preliminary  injunction  is  not  re- 
quired to  prove  conclusively  that  the  defendant  has  no 
defenses  and  that  he  will  prevail  at  trial.  It  is  sufficient  if  a 
plaintiff,  in  his  application  for  injimctive  relief,  raises 
grave  and  difficult  questions  of  law  and  fact.  If  he  has 
done  so,  the  court's  discretion  should  be  exercised  in  his 
favor  so  that  the  status  quo  will  be  preserved  until  the 
merits  of  his  case,  and  the  merits  of  any  defenses,  can  be 
tested  at  trial.  As  Judge  Stephens  observed  in  Ross- 
Whitney  Corp.  V.  Smith,  Kline  and  French  Labs.,  207  F  2d 
190,  194  (9th  Cir.  1953) : 

**[T]he  ruling  on  the  motion  for  a  preliminary  in- 
junction leaves  open  the  final  determination  of  the 
merits  of  the  case.  However  ...  it  is  the  rule  in  this 
circuit  that  the  district  court  has  not  abused  its  dis- 
cretion if  'the  possibility  that  the  plaintiff  may  make 
out  a  case  upon  the  merits'  has  been  established. 
Northwestern  Stevedore  Co.  v.  Marshall,  9  Cir.  1930, 
41  F.  2d  28,  29." 

Judge  Pope  expanded  on  the  same  theme  in  Burton  v. 
Matanuska  Valley  Lines,  244  F.  2d  647,  650-651  (9th  Cir. 
1957) : 

'*[An  interlocutory]  injunction  preserves  the  status 
quo  and  protects  plaintiff  from  irreparable  injury  dur- 
ing the  pendency  of  a  suit  until  such  time  as  the  court 
may  adjudge  and  finally  determine  the  rights  of  the 
parties.  Necessarily  the  court  may  pre-suppose  that 
in  the  case  at  bar  it  may  turn  out  that  the  plaintiff  will 
ultimately  lose.  Thus  the  court  may  finally  find  the 
facts  against  the  plaintiff  who  procured  the  temporary 
injunction.    But  this   possibility   does  not  compel   a 
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denial  of  a  temporary  injunction  if  proper  showing  be 
made  therefore ;  otherwise  a  court,  which  necessarily 
requires  time  to  reach  a  final  determination,  would 
have  no  way  to  protect  a  party  who  may  suffer  irre- 
parable loss  if  the  status  quo  is  not  preserved.  With- 
out this  power  to  issue  interlocutory  injunction,  courts 
would  be  unable  to  make  their  final  judgments  effec- 
tive, for  the  very  right  to  be  protected,  or  the  subject' 
of  the  action  itself,  might  be  destroyed  irreparably 
during  the  period  required  to  arrive  at  an  ultimate 
determination   of   the    action. 

"And  just  as  a  court  must  of  necessity  obtain  time 
in  wliich  to  determine  which  party  is  right  upon  the 
facts,  so  in  a  substantial  number  of  cases  time  is  neces- 
sarily required  to  resolve  grave,  difficult  and  com- 
plicated questions  of  law.  If,  in  such  a  case,  it  is 
ultimately  decided  that  the  party  who  obtained  the 
temporary  injunction  cannot  win,  that  in  itself  does 
not  demonstrate  that  it  was  wrong  to  issue  the  in- 
junction. For  a  considerable  latitude  of  judicial  dis- 
cretion is  allowed  the  trial  court  in  its  determination 
whether  the  situation  requires  a  preservation  of  exist- 
ing conditions  through  an  injunction  pendente  lite, 
and  [the  appellate  court's]  more  deliberate  conclusion 
that  the  ultimate  decision  must  be  against  a  permanent 
injunction  does  not  in  itself  warrant  a  reversal  of  the 
interlocutory   order.     [Emphasis   the   court's] 


''And  in  Ohio  Oil  Co.  v.  Comvmj,  279  U.S.  813,  815, 
49  S.Ct.  256,  73  L.Ed.  972,  the  Supreme  Court  .  .  . 
said :  '"Where  the  questions  presented  by  an  application 
for  an  interlocutory  injunction  are  grave,  and  the 
injury  to  the  moving  party  will  be  certain  and  irrepar- 
able, if  the  application  be  denied  and  the  final  decree 
be  in  his  favor,  while  if  the  injunction  be  granted  the 
injury  to  the  opposing  party,  even  if  the  final  decree 
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be  in  his  favor,  will  be  inconsiderable,  or  may  be  ade- 
quately indemnified  by  a  bond,  the  injunction  usually 
will  be  granted.'  " 

It  is  equally  well  settled  in  this  Circuit  that  the  granting 
of  a  preliminary  injunction  is  largely  within  the  discretion 
of  the  District  Court.  Absent  a  manifest  abuse  of  discre- 
tion, its  decision  will  not  be  overturned  on  appeal.  B.  W. 
Photo  Utilities  v.  Bepublic  Molding  Corporation,  280  F.  2d 
806,  807  (9th  Cir.  1960) ;  Burton  v.  Matanuska  Valley  Lines, 
supra  at  650-651 ;  Alfa  Distributing  Co.  v.  James  Barclay 
and  Co.,  215  F.  2d  510,  511  (9th  Cir.  1954) ;  Boss-Whitney 
Corp.  V.  Smith  Kline  and  French  Laboratories,  supra  at 
194  (9th  Cir.  1953). 

Appellants  have  not  argued  —  because  they  cannot  argue 
—  that  this  case  fails  to  present  grave  and  difficult  questions 
of  law  and  fact.  The  vigor  with  which  Appellants  have 
argued  their  case  and  the  skill  and  energy  exercised  in 
briefing  this  appeal  attest  to  the  gravity  and  difficulty 
of  the  issues  presented.  The  time  and  attention  which  the 
District  Court  devoted  to  the  proceeding  below  indicates 
that  it  gave  serious  consideration  to  the  legal  and  factual 
issues  presented  and  was  careful  to  avoid  any  abuse  of 
discretion. 

B.     No  Equitable  Considerations  Exist  Which  Should  Have  Precluded 
the  District  Court  From  Granting  Injunctive  Relief. 

Appellants  advance  three  makeweight  arguments  to 
support  the  proposition  that  equitable  principles  dictate 
denial  of  injunctive  relief,  contending  that  the  Snelling 
agreement  is:  1)  an  unenforceable  personal  service  con- 
tract; 2)  the  product  of  fraud  and  deceit;  and,  3)  ** uncon- 
scionable" (App.  Br.  51-58).  Two  of  these  can  be  dealt 
with  summarily.  The  third  requires  somewhat  more  atten- 
tion because  Appellants  attack  the  entire  Snelling  system 
and  seek  to  enlist  this  Court's  aid  in  destroying  it. 

Assuming  for  the  sake  of  argument  that  a  California 
court  would  find  the  Snelling  franchise  to  be  a  "personal 
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service  contract",  it  would  still  grant  injunctive  relief,  just 
as  it  has  in  numerous  trade  secret  cases  which  clearly  in- 
volved personal  service  contracts,  e.g.,  Gordon  v.  Landau, 
49  Cal.  2d  690  (1958);  State  Farm  Mutual  Ins.  Co.  v. 
Dempster,  174  Cal.  App.  2d  418  (1959).  Such  relief  would 
also  be  granted  under  Pennsylvania  law,  which  the  parties 
have  chosen  to  govern  their  contract.  Pennsylvania  Funds 
Corp.  V.  Vogel,  399  Pa.  1  (1960).  The  proprietary  of  en- 
forcing an  express  or  implied  covenant  not  to  compete  when 
affirmative  performance  of  a  personal  service  contract  can- 
not be  compelled  has  been  recognized  since  the  Chancellor 
silenced  Madame  AVagner.  Lumley  v.  Wagner,  42  Eng. 
Rep.  R.  687  (1852) ;  4  Witkin,  SUMMARY  OF  CALIFOR- 
NIA LAW  2816-2817  (1960). 

Respondent's  "fraud"  consists  of  its  alleged  failure  to 
tell  Robert  E.  McDonough  that  he  could  not  use  "Snelling 
Sc  Snelling"  as  an  integral  part  of  his  licensed  name  in 
California  although  he  could:  1)  identify  himself  as  "a 
member  of  Snelling  &  Snelling"  in  all  of  his  advertising; 
2)  use  the  registered  Snelling  trademarks;  and,  3)  obtain 
a  telephone  listing  and  place  telephone  advertising  under 
the  name  "Snelling  &  Snelling".  (II  R.  37:7-38:6;  260:3- 
262:25).  As  we  have  already  noted,  burdensome  restric- 
tions on  use  of  the  Snelling  name  in  telephone  advertis- 
ing occurred  well  after  execution  of  Appellants'  franchise 
agreement    (II  R.   31:12-24;   263:16-264:2). 

Assuming  that  Respondent's  officers  failed  to  tell  Mc- 
Donough of  the  California  problem,  the  possibility  of  in- 
cidental limitations  on  use  of  the  Snelling  name  is  still 
fully  disclosed  by  Paragraph  1(c)  of  the  license  agree- 
ment which  was  reviewed  by  his  counsel  (I  R.  87;  II  R. 
8:21-9:8).  Paragraph  1  (c)  expressly  provides  that  "Licen- 
see shall  use  only  the  name  Snelling  and  Snelling  .  .  . 
unless  state  law  requires  other  or  additional  identifica- 
tion." Furthermore,  Appellants'  first  recorded  protest 
against  alleged  "fraud"  occurred  more  than  two  years 
after  the  opening  of  their  office,  when  Respondent  sought 
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to  terminate  their  franchise  for  non-payment  of  overrides 
(I  R.  26,  57). 

T\Tien  Appellants  ask  this  Court  to  find  that  the  basic 
Snelling  license  agreement  is  "unconscionable,"  they  seek 
to  destroy  Respondent's  entire  business  by  invalidating 
similar  contracts  with  more  than  two  hundred-fifty  licen- 
sees. Such  a  decision  should  not  be  made  lightly  when 
the  contention  that  a  contract  is  unconscionable  has  been 
raised  and  fully  litigated  below.  Here,  the  question  should 
not  be  reached  at  all  because  it  was  never  presented  to  the 
District  Court,  was  not  mentioned  in  Appellants'  State- 
ment of  Points  (I  R.  146-147),  and  is  barely  suggested 
in  the  Specifications  of  Errors  (App.  Br.  12-13). 

Despite  Appellants'  failure  to  raise  the  "miconscion- 
able  contract"  argument  at  an  appropriate  time,  it  can- 
not be  passed  over  without  comment.  Their  scattershot 
attack  contains  far  too  many  errors  and  unfounded  asser- 
tions to  go  unchallenged.  Some  of  the  sections  mentioned 
in  this  running  attack  (App.  Br.  51-58)  have  already  been 
dealt  with  and  need  not  be  reconsidered.  Several  others  are 
of  little  importance,  but  a  few  require  particular  attention. 

Paragraph  1(d) 

"WTiile  Paragraph  1(d)  gives  the  franchisee  a  time  limit 
within  which  to  open  his  office,  there  is  nothing  in  the 
record  to  indicate  that:  1)  it  is  unreasonably  brief;  2)  it 
has  ever  posed  a  problem  for  any  franchisee;  or,  3)  it  has 
ever  been  enforced.  If  it  had  been  questioned  below,  evi- 
dence could  have  been  presented  to  establish  that  it  poses 
no  hardship. 

Paragraph  2 

While  Snelling  is  given  substantial  latitude  in  selecting 
the  time,  place  and  manner  of  supplemental  training,  the 
record  amply  demonstrates  that  such  training  was  and 
is  freely  given.  Respondent's  course  of  dealing  with  fran- 
chisees establishes  that  Snelling  has  not  sought  to  avoid 
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responsibilities  to  its  franchisees,  but,  instead,  has  devel- 
oped comprehensive  programs  for  their  benefit  (II  R. 
88:22-89:13;  105:25-107:9;  163:8-171:14). 

Paragraph  4 

The  allegedly  burdensome  reports  do  permit  Snelling  to 
determine  whether  franchisees  are  paying  their  overrides, 
but  serve  an  equally  important  function  as  well.  From 
them,  Respondent's  headquarters  in  Pennsylvania  can  de- 
termine strengths  and  weaknesses  in  the  system  and  pre- 
pare remedial  training  programs  (MM  241-250;  II  R.  163: 
18-171:14). 

Paragraph  5 

Although  a  minimum  gross  receipts  schedule  is  provided, 
it  is  so  ridiculously  low  as  to  be  meaningless.  In  his  first 
months  as  a  franchisee,  Robert  E.  McDonough's  monthly 
receipts  of  $5,000.00  were  well  in  excess  of  the  required 
minimum  monthly  receipts  for  his  tenth  year  of  opera- 
tions  (II  R.  22:4-20;  PI.  Ex.  2). 

Paragraph  11 

Respondent's  "massive  powers"  in  the  event  of  ter- 
mination are  required  to  protect  its  interest  in  trade  lists, 
contacts  and  goodwill  which  the  franchisees  have  developed 
while  operating  as  Snelling  representatives.  They  are  no 
harsher  than  similar  powers  approved  in  Gordon  v.  Lan- 
dau, supra  and  State  Farm  Mutual  Ins.  Co.  v.  Dempster, 
supra. 

Paragraph  12 

Appellants'  criticism  of  Paragraph  12  results  from 
a  failure  to  read  the  typewritten  addendum  to  the  Mc- 
donough agreement,  which  substitutes  a  less  burdensome 
provision  for  the  terms  of  the  original  form  (I  R.  24). 
Although  the  original  Paragraph  12  has  not  been  stricken 
from  the  printed  agreement,  there  can  be  no  doubt  that  the 
typewritten  language  was  substituted  for  it  if  the  two 
provisions  are  placed  side  by  side. 
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Paragraph  14 

Although,  the  provision  that  a  sale  of  the  license  must 
be  effected  within  sixty  days  of  the  franchisee's  death 
can  probably  be  avoided  if  the  franchisee  incorporates,  as 
he  is  permitted  to  do  (I  R.  25),  Paragraph  14  does  seem 
overly  restrictive  until  one  remembers  that  many  valid 
contracts  are  terminable  on  the  death  of  a  party.  The 
transfer  fee  is  also  understandable  and  reasonable  since 
Snelling  must  train  the  new  owner  and  perhaps  sustain  a 
loss  while  he  is  breaking  into  the  business  (II  R.  232:1-17). 

California's  courts  have  been  relatively  unreceptive  to 
the  notion  that  parties  should  be  able  to  escape  a  contract 
by  arguing  that  some  of  its  terms  are  ** unconscionable". 
Smith  V.  Mendonsa,  108  Cal.  App.  2d  540,  544  (1952). 
Similarly,  they  have  consistently  favored  severing  invalid 
provisions  where  the  contract  can  be  saved  by  doing  so. 
Keene  v.  Hartling,  61  Cal.  2d  318,  321-324  (1964) ;  Calvert 
V.  Stoner,  33  Cal.  2d  97,  104  (1948) ;  Werner  v.  Kroll,  89 
Cal.  App.  2d  474,  476  (1948) ;  cf.  Zajicek  v.  Koolvent  Metal 
Awning  Corp.  of  America,  supra  at  133, 

Appellants  have  greatly  exaggerated  the  effects  of  the 
various  paragraphs  which  they  attack  and  have  ignored 
facts  and  circumstances  which  mitigate  any  burden  that 
some  provisions  may  place  upon  franchisees.  If,  however, 
they  are  ultimately  able  to  convince  the  District  Court  that 
one  or  more  of  these  is,  in  fact,  unduly  burdensome.  Appel- 
lants'  proper  remedy  is  severance  pursuant  to  Paragraph 
16  and  not  invalidation  of  the  basic  Snelling  agreement. 

C.  The  District  Court's  Finding  That  Denial  of  Injunctive  Relief 
Would  Cause  Irreparable  Injury  Is  Supported  by  Substantial 
Evidence. 

In  the  typical  California  trade  secret  case,  such  as  State 
Farm  or  any  one  of  the  Gordon  decisions,  e.g,,  Gordon  v. 
Landau,  supra;  Gordon  v.  Wasserman,  153  Cal.  App.  2d 
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328  (1957));  Gordon  v.  Schwartz,  147  Cal.  App.  2d  213 
(1956),  injunctive  relief  has  been  granted  against  a  former 
employee  who  has  stolen  a  few  customers.  The  courts  have 
had  little  difficulty  in  finding  "irreparable  injury"  where 
the  direct  loss  to  the  plaintiff  has  been  small  and  the  total 
impact  upon  his  business  has  been  minimal. 

Here,  on  the  other  hand,  the  substantial  direct  economic 
impact  upon  Respondent  and  its  San  Bernardino  fran- 
chisee has  been  compounded  by  the  fact  that  the  McDon- 
ough  rebellion,  if  allowed  to  go  unchecked,  would  induce 
the  breach  of  other  franchise  agreements.  John  Mc- 
Brearty's  testimony  regarding  the  substantial  loss  which 
Respondent  would  suffer  has  already  been  reviewed  in 
detail  (pp.  14-15,  supra)  and  need  not  be  reconsidered.  In 
evaluating  that  testimony,  the  District  Court  was  im- 
pressed by  the  interest  which  other  franchisees  showed  in 
the  proceeding  below  and  Elinor  Still's  use  of  it  as  a 
vehicle  to  stir  revolt  within  the  Snelling  system  (I  R.  130- 
131;  43:1-46:14;  49:18-25;  72:9-18).  Its  factual  finding  of 
substantial  irreparable  injury  is  fully  sustained  by  the 
record  and  contains  no  conclusions  which  are  arguably 
erroneous. 

Little  need  be  said  regarding  the  fact  that  the  District 
Court  placed  some  reasonable  limits  on  John  McBrearty's 
testimony  regarding  the  nature  and  source  of  Respondent's 
problems  with  rebellious  franchisees  and  their  contribution 
to  probable  injury.  Appellants  have  mentioned  these  limi- 
tations in  passing  (App.  Br.  12-13),  but  have  not  pressed 
the  contention  that  they  constitute  reversible  error.  Since 
the  question  of  Respondent's  problems  with  franchisees 
was  explored  in  some  detail,  the  rejected  line  of  questioning 
would  merely  have  produced  cumulative  testimony.  A  Dis- 
trict Court  is  given  wide  discretion  to  exclude  cumulative 
evidence.  Woods  v.  National  Life  &  Accident  Ins.  Co.,  347 
F.  2d  760,  766-767  (3rd  Cir.  1965) ;  Gypsum  Carriers,  Inc.  v. 
Handelsman,  307  F.  2d  525,  531  (9th  Cir.  1962),  and  did  not 
abuse  that  discretion  here. 
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CONCLUSION 

Unlike  Appellants,  Respondent  does  not  believe  that  this 
Court  must  prejudge  all  of  the  difficult  legal  and  factual 
questions  which  will  arise  at  trial.  By  definition,  the  de- 
cision of  the  District  Court  is  a  preliminary  one  which  was 
made  to  preserve  the  status  quo  pending  trial  and  not  a 
final  disposition  of  this  controversy.  We  have  discussed 
basic  legal  and  factual  questions  at  far  greater  length  than 
would  otherwise  have  been  warranted  primarily  because 
Appellants  have  treated  the  proceedings  below  as  a  final 
adjudication  of  those  issues. 

Unlike  Appellants,  we  urge  no  departure  from  established 
rules  governing  review  of  findings  of  fact  and  conclusions 
of  law.  Factual  findings  should  be  upheld  unless  they  are 
clearly  erroneous.  Bloom  v.  United  States,  supra.  Simi- 
larly, a  District  Court's  interpretation  of  the  law  of  the 
state  in  which  it  sits  is  entitled  to  great  weight.  Bellon  v. 
Heinsig,  347  F.  2d  4,  6,  Note  3  (9th  Cir.  1965). 

With  these  principles  in  mind,  there  can  be  no  real  ques- 
tion regarding  the  propriety  of  the  decision  below.  When 
the  merits  of  the  controversy  are  reached  and  the  record 
is  viewed  objectively,  there  is  also  no  room  for  doubt  that 
Respondent  has  protectable  trade  secrets  and  can  enforce 
the  restrictive  covenant. 

For  the  reasons  set  forth  above,  we  respectfully  request 
that  the  District  Court's  decision  be  affirmed. 

VoEGELiN,  Barton,  Harris 
&  Callister 

E.  Talbot  Callister 

Richard  L.  Noble 

Attorneys  for  Respondent 
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I  certify  that,  in  connection  with  the  preparation  of  this 
brief  I  have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and  that,  in 
my  opinion,  the  foregoing  brief  is  in  full  compliance  with 
those  rules. 


RiCHAED  L.  Noble 
Attorney 
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Respondent's  brief  tias  been  prepared  with,  zeal 
and  skill.   In  its  application  of  these  two  a(taiirable 
qualities,  however,  Snelling  has  frequently  sacrificed  the 
factual  accuracy  and  precise  legal  exposition  which  are 
the  touchstones  of  fair  appellate  advocacy.   Appellants 
will  endeavor  here  to  expose  and  explore  representative 
examples  of  these  sacrifices. 

I   FACTUAL  DISTORTIONS  IN  RESPONDENT'S  BRIEF 
A.   Scope  of  Hearing  and  Scope  of  Appeal 
Trade  Secrets 

Snelling  states  (Resp.  Br.  10)  that  the 
hearing  "was  broadened  to  include  the  question  of  whether 


Snelling  possesses  protectable  trade  secrets  when 

Appellant  sought  to  establish  that  no  such  trade  secrets 

exist."  A  review  of  the  record  herein  reveals  that  the 

McDonoughs  (hereinafter  referred  to  in  the  singular) 

made  at  least  two  forceful  attempts  to  keep  the  trade 

secret  question  out  of  the  hearing  (II  R.   9:9-11:18; 

1 
23:7-27:1,  with  particular  emphasis  on  26:12-27:1). 

Snelling  produced  the  manuals  in  the  courtroom  and  caused 

them  to  be  received  as  evidence  in  the  case.   In  addition, 

in  its  Memorandum  of  Points  and  Authorities  in  Support 

of  the  Temporary  Restraining  Order  and  Order  to  Show 

Cause  Re  Preliminary  Injunction,  Snelling  introduced  the 

"trade  secret"  issue  into  the  case  (I  R,  35:17-36:20; 

38:28-39:12;66:2-67:14) .   Clearly,  from  the  beginning , 

Snelling  relied  on  a  "trade  secret"  argument  in  seeking 

the  preliminary  injunction  -  the  issue  appears  in  the 

first  papers  it  filed. 

In  defending  against  the  application 

for  preliminary  injunction,  when  the  contention  of  "trade 

as  the  source 
secrets"  had  been  raised  in  Snelling 's  moving  papers,/ 

and  the  training  manuals  (identified  in  the  moving  papers 

of  the  "trade  secrets")  ha^  been  received  in  evidence, 

McDonough  had  no  choice  but  to  endeavor  to  rebut  this 

contention  in  every  possible  way.   But  the  suggestion  by 

*  1 

Appellants  have  adopted  Respondent's  system  of 
record  references  to  reduce  confusion. 

-  2  - 


Snelling  that  it  was  McDonough  who  broadened  the  hearing 
to  pick  up  the  trade  secret  issue,  constitutes  a  gross 
misrepresentation  of  the  record  in  this  case. 

As  a  further  examination  of  Snelling 's 
moving  papers  discloses  ,  the  preliminary  injunction  was 
sought  on  three  bases:  1)  trade  secrets,  2)  trade  name:  , 
and  3)  restrictive  covenant.   McDonough  did  not  see,  at 
the  time  the  hearing  commenced,  at  any  time  during  the 
hearing,  nor  in  the  proceedings  before  this  Honorable 
Appellate  Court,  how  the  trade  secret  and  trade  name 
issues  have  had  any  pertinency  whatsoever.   Neither  the 
injunction  sought  nor  the  injunction  granted  directed 
McDonough  to  discontinue  his  use  of  the  alleged  trade 
secrets  and  trade  name  in  San  Bernardino  County  -  it  simply 
prevented  him  from  "opening  an  employment  agency  office 
in  the  City  of  San  Bernardino"  (  I  R  44:2-13;  95).   Since 
McDonough  was  free,  whether  the  injunction  were  granted 
or  not,  to  utilize  the  alleged  trade  secrets  and  utilize 
the  "S  &  S"  name,  and  use  them  in  San  Bernardino  County 
(albeit  from  his  Riverside  Office  if  the  injunction  were 
granted)  it  is  impossible  to  see  how  the  injunction  could 
I     be  predicated  upon  such  foundations .   The  only  relief 

sought  by  Snelling  was  to  stop  McDonough  from  opening  and 
operating  his  office-±h  San  Bernardino  -  the  only 
conceivable  legal  basis  for  the  court's  doing  so  would 
be  the  restrictive  covenant  in  the  license  and  franchise 
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agreement  entered  into  between  the  parties . 

Nevertheless,  the  trial  court,  in  Finding  of 
Fact  14  (I  R  126) ,  Finding  of  Fact  27  (I  R  130) ,  Conclusion 
of  Law  3(a)  (I  R  133-134),  set  forth  its  reliance  upon 
the  "trade  secret"  foundation  for  its  order  granting  the 
preliminary  injunction.   Appellant  submits  this  was  an 
irrelevent  and  immaterial  concept,  as  hereinabove  explained, 
since  McDonough  remains  free  today  to  utilize  in  San 
Bernardino  any  and  all  of  the  claimed  trade  secrets  of 
Snelling,  providing  only  he  does  it  from  his  Riverside 
office. 

Irreparable  Injury 

Snelling  asserts  (Resp.  Br,  10)  that  at 
the  last  two  hearings  before  the  trial  court  "the  parties 
broadened  its  scope  to  include  a  reexamination  of  the 
trade  secret  question  and  the  propriety  of  any  order 
enjoining  Appellants  from  operating  a  personnel  agency 
in  San  Bernardino."   This  is  certainly  not  true.   Snelling 
repeatedly  and  successfully  objected  to  lines  of  questioning 
of  its  witness  McBrearty  which  were  being  pursued  by 
McDonough  (II  R.  235:13-236:11;  236:24-237:6;  238:8-19; 
240:17-241:23;  243:7-17;  249:5-250:12;  278:23-279:7)  upon 
the  basis  that  these  hearings  involved  only  the  motions 
for  supersedeas  and  to  suspend  injunction  pending  appeal. 
If,  as  Snelling  suggests,  the  last  two  hearings  consti- 
tuted a  reexamination  of  the  trade  secret  and  irreparable 
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injury  questions,  McDonough  was  severely  limited  and 
restricted  in  his  efforts  to  introduce  relevant  testimony 

3  I  pertinent  to  those  issues.   Additionally,  of  course,  the 

4  I  offered  testimony  bore  on  McDonough 's  Motion  for 

5  f  Supersedeas  as  tending  to  show  that  the  Riverside  franchisee 

6  f  was  not  the  serious  threat  to  Snelling,  and  that  the 

7  I  national  franchisor  had  so  many  other  problems  with  its 

t 

8  j  franchisees  that  the  damage  forecast  by  McBrearty  would 

9  1  have  been  produced  by  other  causes  and  that,  therefore, 
lot  the  supersedeas  should  have  been  granted,  permitting 

11  j  McDonough  to  maintain  the  San  Bernardino  office. 

12  I  Additionally,  the  lines  of  questioning  being  pursued  by 

13  McDonough  were  relevant  and  material  on  his  motions  to 

14  amend  and  supplement  findings  of  fact  and  conclusions  of 

15  law  (I  R.  104-116)  and  his  motion  to  suspend  injunction 

16  pending  appeal  (I  R  102-103) ,  both  of  which  were  being 

17  !  heard  at  the  same  time  (II  R  129:4-13;  286:17-24). 

18  No  doubt,  Snelling  would  prefer  that 

19  I  these  hearings  of  October  31,  1968,  and  November  17,  1968, 

20  be  construed  by  this  appellate  court  as  being  pertinent 

21  j  to  the  order  granting  the  preliminary  injunction,  even 

22  ;  though  said  order  was  filed  October  5,  1967  (I  R  95-96), 

23  inasmuch  as,  prior  to  said  hearings,  there  was  absolutely 


24 


26 


no  evidence  in  the  record  concerning  any  prospective 


25  I,      injury  to  its  Interests,  from  the  opening  of  the  San 


Bernardino  office  by  McDonough,  or  otherwise. 
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1  I  Surely,  considerable  effort  has  been 


2 


3  I   appellate  briefs,  on  the  "trade  secrets"  question. 


4 


expended  in  the  District  Court  and  in  the  parties ' 


Appellant  maintains,  nevertheless,  as  he  maintained  in 


5  '  the  District  Court,  that  this  appeal  can  and  should  be 

6  decided  on  the  illegality  of  the  restrictive  covenant 

7  jj  alone.   Among  other  benefits,  such  a  disposition  leaves 

8  ^  for  the  trial  on  the  merits  the  trade  secret  issue,  a 

9  I  development  evidently  warmly  desired  by  Respondent 

10  (Resp.  Br.  62) . 

11  I  B,   Other  Factual  Misstatements 

12 f  1.   Snelling  represents  (Resp.  Br.  2)  that 

13  i  its  techniques  "enable  counselors  to  place  all  qualified 

14  j  applicants  instead  of  filling  only  existing  'job  orders'". 

15  i  This  statement  is  directly  contrary  to  the  testimony  of 

16  j  Snelling 's,  number  one   California  franchisee  who  testified 

17  }j  "we  work  on  the  basis  of  whoever  comes  into  our  office 

18  1  is  placeable  somewhere."   (H  R  96:13-14)  and  that  he 

19  I  recognized  that  his  practices  did  not  conform  to  the 

20  Si'xelling  policy  and  manual  in  that  regard  CH  R  121:12-122: 

21  11) . 

■  I 

22  I  2.   Snelling  would  have  this  Court  believe 

23  I  (Resp.  Br.  3)  that  it  uses  the  detailed  monthly  reports 

24  I  from  its  franchisees  to  "solve  problems  in  the  reporting 

25  I  office  and  problems  which  are  common  throughout  the 

26  system."   Snelling' s  manual  may  so  srate  but  the  record 
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1  I  is  devoid  of  evidence  showing  that  the  detailed  monthly 

2  I  reports  from  the  fraiichisees  were  actually  used  for  any 

3  ij  purpose.-'"'^''''^ 

4  j  3  .   Snelling  states  (Resp.  Br.  3)  that 

5  I  "there  is  no  evidence  to  indicate  that  (its  name)  lacks 

6  I  substantial  value"  in  California.   There  was  positive 

7  I  and  uncontradicted  direct  evidence  from  McDonough  (II  R 

8  I  35:2-37:1)  that  the  name  was  of  no  use  to  him  when  he 

9  ll  ooened  the  Riverside  -  San  Bernardino  market,  that  he 

I 
10  1   could  not  use  it,  and  for  that  reason  promoted  his  own 

11 i  S  &  S  name. 

12!  4.   Snelling  has  implied  (Resp.  Br.  3)  that 

13  I  out  of  500  separate  businessmen  who  have  held  franchises, 

14  only  75  or  so  have  left  the  system  because  they  were 

15  unsuccessful.   A  m.ore  accurate  analysis  of  the  record 

16  j|   shows  that  at  the  time  of  hearing  Snelling  had  about  275 

17  I   remaining  franchisees  (II  R  255:16-23)  ,  about  half  of 

18  |i  the  total  franchisees  who  bought  into  the  system  had 
left  it  (II  R  255:24-256:6),  about  70  to  75  of  the  former 
franchisees  had  lost  all  or  substantially  all  of  their 
investment  in  the  franchise  (II  R  230:1-19),  and  that 
t'he  bulk  of  the  sales  and  transfers  of  such  franchises 
occurred  because  the  franchisees  were  unable  to  make 
anywhere  near  the  Snelling  projected  incomes  (II  R  233:2-21) 

5.   Snelling  gratutiously  asserts  (Resp. 
Br.  4)  that  McDonough  is  "prominent  among  the  rebels" 
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1  I  against  the  national  franchisor.   No  record  reference  is 

2  p  submitted  to  support  this  claim  and,  in  fact,  Snelling's 

i 

3  ii  officer  admitted  that  he  had  no  reason  to  believe  that 

I 

4  i!  McDonougn  was   circulating  among  any  of  its  franchisees 

5  i  the  fact  that  he  is  or  has  withdrawn  from  the  system  and 

6  '■  rescinded  his  license  agreement.    (II  R  180:16-21).   Ob- 

7  viously,  whatever  prominence  McDonough  has  achieved  has 

8  r  come  about  through  his  defense  of  his  means  of  livelihood 

9  against  the  demands  and  the  litigation  commenced  by 

10  Snelling,  and  his  refusal  to  knuckle  under  to  the  fraud, 

11  I  deceit,  and  misrepresentation,  the  unfair  and  illegal 

12  ^  contracts  and  demands  emanating  from  Philadelphia.   He 

15  was  a  Dassive  member  of  the  national  franchise  system, 
I 

14  I  delinquent  only  in  the  payment  of  his  contractual  over- 

i 

15  i;  rides  because  of  numerous  prior  breaches  of  the  franchise 

16  \  agreement  by  Snelling,  when  he  was  thrust  upon  the  stage 

ii 

17 P  of  the  federal  courtroom  at  Snelling's  behest.   Prominence, 

1; 

18  S  like  beauty,  probably  exists  in  the  eye  of  the  beholder  - 

I 

19  ;■  but  to  justify  the  assertion  of  its  existence  in  an 
ij 

20  I  appellate  brief  some  substance  should  support  the  statement. 

I 

21  t  It  appears,  rather ,-^tHat  this  is  one  of  the  many  unfounded 

22  j  efforts  of  Snelling  to  cast  an  unfavorable  aura  about 

23  '.;  McDonough  which  his  acts  and  conduct  do  not  warrant. 

L' 

24  |i  5.   Snelling  accuses  McDonough  of  seeking  to 

25  ;  reap  the  benefit  of  the  Snelling  association  even  while 

26  !j  he  was  refusing  to  pay  his  7  percent  overrides  (Resp.  Br.  5) 


1  I  Nothing,  according  to  the  record,  could  be  farther  from 

2  I  the  truth.   McDonough's  straightforward  and  uncontradicted 

3  ||  testimony  was  that  he  attempted  to  promote  the  use  of  and 

4  i|  capitalize  upon  the  Snelling  name  until  January  of  1966 

5  I-  (the  first  month  in  which  he  discontinued  paying  over- 

6  I  rides)  and  then  ceased  the  practice  because  of  his  inability 

V  ij  to  advertise  in  the  Snelling  name,  the  inability  of  his 

I 

8  employer  contacts  to  find  his  office  through  the  medium 

9  !|  of  the  telephone  listings,  and  the  resulting  confusion 

IC  and  loss  of  business  which   ensued   (II  R  35:7-37:1) 

i: 
11^  7.   Again  (Resp.  Br.  9  and  10)  Snelling 

i; 

12  \  charges  McDonough  with  attempting  to  negotiate  a  modified 

,„  i 

i.o  -;  contract  or  other  settlement  of  the  dispute  with  Snelling, 

14  1)  without  mentioning  his  San  Bernardino  plans.   While  the 

j! 

15  |i  bare   fact   is    admittedly   true,    the  opprobrium  Snelling 

I 

16  ii  seeks  to  attach  to  it  is  undeserved.   In  the  first  place, 

17  !i  there  is  no  evidence  whatever  that  McDonough  had  any 

18  11  plans  regarding  San  Bernardino  until  after  his  receipt  of 

19  ;|  Snelling 's  notice  of  intention  to  terminate  of  May  10, 
^0  ll  1967  (I  R  26)  .  This  letter  informed  McDonough  that  he 
•^~  ;i  would  be  subjected  to  all  of  the  default  provisions  of 
2^1  the  license  and  franchise  agreement,  which  included 

^^  !  requirements  that  he  turn   over  all  of  his  business 

24:!  records  and  books  of  account,  his  telephone  number  and 

25.;  his  office  space.'  Clearly,  the  receipt  of  this  notice 


26 


necessitated  some  soul  searching  on  McDonough's  part. 
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1  '  His  response,  the  notice  of  rescission  (I  R  56-58)  if 

2  !  justified  and  effective,  would  have  severed  all  future 
I 

3  -:  obligations  between  them.   Thus,  at  this  point,  there 

4  :■  would  be  no  point  in  McDonough's  stating  anything  of  his 

I 

5  '  zuture  plans  to  Snelling,  relative  to  San  Bernardino  or 

ii 

6  '.  anywhere  else. 
Ii 

7  ,i  On  page  two  of  Snelling 's  termination 

si  letter  of  July  21,  1967  (I  R  28)  Snelling  reiterated  its 

9  ;!  demands  that  the  default  provisions  of  the  license  agree- 

10  ;i  ment  be  complied  with.   If  done,  this  would  have  effectively 

11  .  removed  McDonough  from  the  employment  agency  business  in 

12  ■!  Riverside.   His  response  did  nothing  to  deceive  or  mislead 

tl 

13  !i  Snelling  in  any  way.   The  first  proviso  of  his  settlement 

t! 

14  !|  offer  (I  R  61)  was  that  "the  license  agreement  be 

t| 

15  ■!  considered  terminated  or  rescinded  and  each  party  will 

16  release  the  other  from  any  and  all  claims  arising  there- 

17  from. "   Even  if  McDonough  planned  to  open  a  new  personnel 

18  ,'i  agency  franchising  business  in  Radnor,  Pennsylvania,  such 

19  I  intention  would  hardly  be  germane  to  the  settlement  offer 

20  ::  if  that  initial  proviso  had  been  agreed  upon.   Further, 

21  as  the  sixth  condition  of  the  proposed  settlement  (I  R  62) , 

22  ,j  McDonough  disclaimed  any  intention  of  reserving  Riverside 

23  I  as  his  sole  domain  under  the  Snelling  system,  and  pro- 

24  |i  posed  that  Snelling  would  be  free  to  sell  its  franchise 

i 

25  ij  to  any  new  purchaser  whatever.   Under  these  circumstances, 
il 

26  ||  there  was  no  conceivable  duty  on  McDonough 's  part  to 
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1  I;'  bring  his  San  Bernardino  plans  to  the  attention  of 

Snelling. 
5  i        -^-^-"^     8 .   Snelling  seeks  support  for  its  claims 
4:  \     of  irreparable  injury  by  the  court's  taking  judicial 
5  ^  notice  of  the  fact  that  other  Snelling  franchisees  were 

present  throughout  the  protracted  hearings  (Resp.  Br.  15). 

7  ;|  Appellants  have  no  quarrel  with  the  court  taking  judicial 

8  '■  notic^  of  those  matters  which  it  has  the  capacity  to  so 
9;.'  notice.   The  transcript  reference  given  by  Snelling  for 

10  '•]     the  above  statement,  however,  refers  only  to  certain 

11  'i  unidentified  persons  who  appeared,  at  the  first  hearing  on 
September  27,  1967.   Kow  the  court  could  divine  the 
identity  of  the  spectators  in  the  courtroom,  let  alone 
take  judicial  notice  that  they  were  other  Snelling 
franchisees  (with  the  exception  of  Mr.  La  Perch  who 
testified  and  identified  himself  as  such)  is  beyond  under- 
standing.  The  fact  is  that  except  for  the  VanTilbergs 
(the   Snelling  San  Bernardino  franchisee)  there  was  no 
other  franchisee  present  in  the  courtroom  at  any  time, 
or  representatives  of  such  franchisees,  except  those  who 
v'ere  named  as  defendants  in  the  law  suit.   That  portion  of 
Finding  of  Fact  2  8  (I  R  131:5-10)  is  without  evidentiary 
support. 

9 .   Again,  on  the  threat  of  irreparable 
injury,  Snelling  seeks  support  in  McDonough's  discussion 

i! 

t! 

26  'j   of  the  San  Bernardino  situation  with  other  Snelling 
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1  I  franchisees  at  a  meeting  of  the  National  Employment 

2  I  Association  (Resp,  Br.  16) .   This  discussion  occurred 

3  I  after  the  court  had  issued  its  order  granting  the  prelimi- 

4  I  nary  injunction  and  could  hardly  have  been  considered 

5  I;  by  the  court  in  arriving  at  that  decision.   Furthermore, 

6  •  teh  San  Bernardino  situation  had  not  been  "well  advertised 

7  :i  throughout  the  system"  as  stated  by  Snelling  inasmuch  as 
S  the  evidence  was  that  none  of  the  franchisees  McDonough 

i 

9  1;  talked  to  were  even  aware  of  an  injunction  being  sought 

'i 

10  ;;  against  his  franchise  (II  R  271:2-4;  11-14). 


11 j  II   MISCONCEIVED  ARGUMENT  IN  RESPONDENT'S 

BRIEF 
12  " 


A.   Restrictive  Covenants ^  Public  Policy 

13  j  and  Conflicts" 

14  A  The  Ury  Decision 

15  j  Snelling  argues  (Resp.  Br.  35)  that 

16  '  "few  bodies  of  law  have  changed  more  rapidly  then  'conflicts 

17  1  during  the  years  since  1924"  and  asserts  a  belief  that 

18  ;  the  Ury  v.  Jewelers  Acceptance  Corp.  (1964)  227  Cal  App 
■^^  I  2nd  11,  decision  exemplifies  a  change  in  the  "conflicts" 
2^  i  rules  pertinaing  to  contractual  choice  of  law  versus  forum 
^-l-  i  public  policy.   Sneling  demonstrates  a  slavish  attachment 

22  1  to  Ur^  (I  R  69,  71-74,  135-136,  Resp  Br.  20,  22,  26-30,  35) 

23  I  which  permits  it  to  overlook  completely  the  true  thrust 

24  I  of  the  decision.   Ury  is  a  usury  case.   Conflicts  questions 

25  j  in  usury  cases  were  traditionally  decided  on  the  classical 

26  '  factor  of  place  of  contracting,  place  of  performance 
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(Terry  Trading  Corp  v.  Barsky  (1930)  210  Cal  428,  433-434; 
Kraemer  v.  Coward  (1934)  2  Cal  App  2nd  506,  508-511;). 
Indeed,  the  Ury  court  itself  based  its  decision  in  large 
measure  on  these  same  factors  (pp.  16-18,  Headnotes  1,  2, 
3,  and  6) .   Neither  Terry  nor  Kraemer  even  mentioned 
public  policy  in  the  determination  of  the  conflicts 
issue  there.   And  Ury  does  not  downgrade  forum  public 
policy  as  a  determining  consideration  in  the  conflicts 
cases.   Ury  says: 

"The  law  of  conflicts,  however, 
is  in  a  condition  that  is  by  no 
means  static.   Strong  public  policy 
of  the  forum,  which,  always  has  been 
a  consideration,  is  surely  no  less 
regarded  now."  Cp«  20  —  emphasis 
supplied) 
Snelling's  claims  for  Ury  will  not  withstand  critical 
examination. 

There  has  been  no  change  in  the  concept 
that  the  forum  can  and  must  disregard  the  choice  of  law 
of  the  parties  in  those  instances  where  the  law  so  chosen 
flies  directly  in  the  face  of  settled  forum  public  policy. 
In  Appellants'  Opening  Brief  (pages  17-27)  a  host  of 
judicial  decisions  in  California  and  elsewhere  are  discussed 
which  propound  the  points  (1)  that  in  California  as  in 
other  jurisdictions,  the  public  policy  against  restrictive 
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covenants  is  settled;  (2)  that  in  such  jurisdictions 

contracts  in  violation  of  the  settled  public  policy 

are  invalid;  and  (3)  that  settled  public  policy  in  a 

jurisdiction  is  a  dominating  factor  in  the  conflicts  of 

law  field  sufficient  to  warrant  a  disregard  of  the  choice 

of  law  of  the  contracting  parties.   Snelling  has  been 

unwilling  or  unable,  or  at  least  disinclined,  to  devote 

even  a  single  line  in  its  brief,  to  rebut,  disparage  or 

distinguish,  in  any  fashion,  the  rules  these  cases  stand 

for,  with  the  exception  of  the  dust-catching  appellation 

given  this  court's  decisions  in  Davis  v.  Jointless  Fire 

Brick  Co.  (1924)   300  F.  1  {lesp  Br.  35)  .   McDonough  has 

cited  decisions  in  1948,  1954,  and  two  in  1965  which 

cited  Davis  with  approval  (App.  Op.  Br.  24-25) .   This 

certainly  should  have  vacuumed  up  a  bit  of  the  four 

decades  of  dust  Snelling  observed  in  its  inspection  of 

the  decision.   Snelling  looks,  but  it  will  not  see. 

The  Business  and  Professions  Code 
Sections 


Instead,  Snelling  represents  that  Section 
16600  of  California's  B;usiness  and  Professions  Code  "is 
honeycombed  with  judicially  created  exceptions"  (Resp. 
Br.  31).   While  $1,500,000.00  per  year  in  overrides  is 
a  strong  motivation  to  keep  a  franchise  system  intact, 
it  will  not  justify  such  a  sweeping  generalization. 

It  is  first  noted  that  the  legislature 
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itself  provided  the  only  exceptions  (Sections  16601  and 
16602)  to  the  basic  prohibitory  statutory  provision 
(Section  16600) . 

Secondly,  in  the  decisions  referred  to 
by  Snelling,  the  courts  did  not  honeycomb   Section  16600 
with  exceptions  but  merely  declared,  in  answer  to  conten- 
tions of  parties  before  them  that  certain  agreements  had 
the  effect  of  restraining  them  from  "engaging  in  a  lawful 
profession,  trade,  or  business"  that  they  did  not  really 
do  so.   For  example,  in  Gordon  v.  Landau  (1958)  47  Cal 
2nd,  690,  at  page  694,  the  Court  states: 

"It  clearly  appears  from  the  terms 
of  the  contract  that  it  did  not  prevent 
defendant  from  carrying  on  a  weekly 
credit  business  or  any  other  business." 
(Emphasis  supplied) 
Again,  in  Great  Western  Distillery  Products  v.  John  A. 
Wathen  Distillery  Co.  (1938)  10  Cal  2nd  442,  at  page  446 
the  Court  explains : 

"...  Both  the  purpose  and  effect  of 
the  contract  are  not  to  restrict 
the  sale  of  the  defendant's  receipts, 
but  to  create  an  instrumentality  by 
which  the  receipts  will  be  exploited 
and  sold.   The  contract  does  not 
restrain  anyone  from  exercising  a 
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trade  or  business  of  any  kind 
within  the  purview  of  Section  1673 
of  the  Civil  Code."   (Emphasis 
Supplied) 
Blank  v,  Palo  Alto  -  Stanford  Hospital  Center  (1965)  234 
Cal  App  2nd  377,  involved  a  question  of  whether  a  hospital 
could  properly  enter  into  an  exclusive  contract  for  the 
operation  of  its  x-ray  diagnostic  facility,  the  provision 
for  which  was  required  by  the  California  Administrative 
Code,   The  opinion  deals  not  with  Sections  16600  et  seq. 
At  pages  3  88-389  of  the  opinion,  the  court  explained 
in  substantial  detail  why  the  method  selected  was  a 
proper  exercise  of  discretion.   Appellant  there  was  not  a 
party  to  the  contract  in  question  and  could  freely  practice 
his  professipja-y—in  all  its  aspects ,  at  any  place  other 
than  the  defendant  hospital.   As  stated,  the  basis  for 
the  decision  was  far  removed  from  any  consideration  of 
the  statutory  language  of  the  provisions  of  the  Business 
and  Professions  Code  involved  in  this  case, 

Boughton  v.  Socony  Mobil  Oil   Co.  (1965) 
231  CA  2nd  188  involved  the  construction  of  a  condition 
subsequent  in  a  deed  of  real  property; 

"The  single  restriction  is  imposed, 
not  personally  on  plaintiffs  restrain- 
ing them  from  engaging  or  carrying  on 
any  profession,  trade  or  business  but, 
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on  the  use  of  the  land  upon  which 
they  as  grantees  are  barred  merely 
from  selling  petroleum  products  and 
then  only  for  a  limited  period  of 
time."   (Page  19  0) 
"While  the  cases  are  uniform  in 
refusing  to  enforce  a  contract 
wherein  one  is  restrained  from  pur- 
suing an  entire  business,  trade  or 
profession,  as  falling  within  the 
ambit  of  Section  1660  0  (citations) , 
where  one  is  barred  from  pursuing  only 
a  small  or  limited  part  of  a  business, 
trade,  or  profession,  the  contract 
as  been  upheld  as  valid."  (Page  192) 
King  v.  Ceroid  (1952)  109  CA  2nd  316  dealt 
with  an  agreement  which  Snelling  characterizes  (Resp .  Br. 
34)  as  one  which  restrained  trade  and  did  not  come  within 
the  exceptions  enumerated  in  Sections  16601  and  Section 
16602.   Of  course,  not  every  contract  which  restrains 
trade  in  the  slightest  degree  is  prohibited  by  Section 
16600.   As  the  statute  makes  plain,  it  is  only  those 
23   contracts  by  which  one  is  "restrained  from  engaging  in  a 
lawful  profession,  trade  or  business  of  any  kind"  which 
are  unlawful .   In  the  King  case  the  court  notes  this 
distinction : 
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"Appellant  is  not  (by  the  agree- 
ment) prohibited  from  carrying  on 
his  lawful  business  of  manufacturing 
trailers  but  is  barred  merely  from 
manufacturing  and  selling  trailers 
of  the  particular  design  and  style 
invented  by  respondent"  (Emphasis 
Supplied) 
The  final  judicial  honeycomb  found  by 
Snelling  is  Bay  Area  Painters  and  Decorators  Joint 
Committee  v.  Orak  (1951)  102  Cal  App  2nd  81.   Sections 
16600-16602  do  not  appear  in  the  opinion.   Appellants 
submit  that  none  of  these  cases  constitute  a  "judicially 
created  exception"  to  Section  16600  of  the  Business  and 
Professions  Code.   Two  of  the  decisions  do  not  discuss 
the  statutory  provision  at  all.   The  other  four  simply 
find  that  four  contracts  that  impose  an  extremely  slight 
restraint  upon  the  complaining  party  did  not  prevent 
him  from  engaging  in  whatever  business,  trade  or  profession 
he  chose.   Contrast  such  provisions  with  the  restraints 
in  the  Snelling  franchise: 

"Licensee  shall  not  thereafter  engage 
...  in  a  similar  business  to  that 
licensed  and  established  hereunder 
..."  (Paragraph  8(b)  -  I  R  22) 
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"Licensee  may  be  enjoined  from  any 
.  continued  operation  of  Licensee's 
business  ..."  (Paragraph  11(g)  - 
I  R  21) 

Two  additional  incomprehensible  proposi- 
tions advanced  by  Snelling  are  those  (Resp.  Br.  36)  sug- 
gesting that  the  default  provision  of  the  franchise 
agreement  contemplates  a  transfer  of  goodwill   bringing 
the  covenant  within  the  exception  of  Section  16601,  and 
its  conclusion  that  "here,  the  entire  business  has  been 
created  by  the  franchisor  and  is  operated  by  the  franchisee 
in  partnership  with  the  national  organization''. 

The  thought  behind  the  exceptions  afforded 
by  Section  16601  is  rather  obviously  that  one  should  not 
be  allowed  to  sell  for  a  valuable  consideration  the  good- 
will of  his  business  (whetker  through  a  sale  of  the 
business  itself,  a  sale  of  corporate  shares,  or  sale  by 
the  corporation)  and  then  act  in  direct  derogation  of  the 
sale  made  and  continue  to  utilize  the  goodwill  asset  for 
himself. 

To  equate  the  circumstances  contemplated 
by  Section  16601  with  the  imperious  demand  of  the  franchisor 
here  is  an  impressive  deductive  feat  but  one  devoid  of  the 
usual  reasoning  process  that  goes  with  deduction.   Section 
16  601  deals  with  one  who  sells  goodwill.   The  proposed 
acquisition  of  the  goodwill  of  appellants'  business  by 
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the  default  process  is  as  far  removed  from  any  normal 
concept  of  a  free  bargain  and  sale  of  goodwill  as  any 
transaction  that  can  be  imagined. 

Similarly,  for  Snelling  to  claim  that  the 
entire  business  has  been  created  by  and  that  it  has 
operated  in  partnership  with  its  franchisee  is  to  disregard 
whose  business  assets  are  under  discussion.   The  goodwill 
of  the  Riverside  franchise  was  created  by  McDonough.   The 
Snelling  name  was  nothing  when  he  came  to  Riverside  and 
every  asset  of  the  franchise  office  in  Riverside  has  been 
produced  by  the  time,  energy  and  capital  of  Robert  E. 
and  Elsa  McDonough,  and  their  employees. 

Paragraph  9  of  the  license  agreement 
(I  R  21)  promptly  derails  Snelling 's  inference  that  it 
was  in  a  partnership  with  its  franchisee  which,  being 
dissolved  the  default  brings  the  transaction  within  tihe 
exception  of  Section  16602.   It  states  in  part: 

"Snelling  shall  not  be  liable  for 
any  such  expenses,  taxes,  levies  or 
disbursements  otherwise  paid  or 
incurred  in  connection  with  the 
establishment  and  maintenance  of  the 
aforesaid  business,  and  licensee  agrees 
to  indemnify  and  hold  Snelling  harmless 
from  any  and  all  claims,  suits, 
demands  or  other  causes  of  action, 
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including  reasonable  attorneys  fees 
and  expenses  in  defending  the  same,, 
which,  may  arise  or  be  asserted 
against  Snelling  by  reason  of  the 
operation  of  licensees   business 
or  by  reason  of  licensees '  use  of 
Snelling 's  name.   In  granting  this 
license  Snelling  does  not  authorize 
or  empower  licensee  ...  to  hold 
himself  out  as  a  general  or  special 
agent,  officer,  director,  or  partner 
of  Snelling." 
B.  Unconsciohability  of  the  Contract 

Snelling  seeks  to  avoid  the  evaluation  of 
the  unconscionable  nature  of  its  contract  by  stating  that 
the  question  was  never  presented  to  the  District  Court 
(Resp.  Br.  58).   While  not  dwelt  on  at  length.  Appellants* 
points  and  authorities  in  support  of  their  Motion  for 
Supersedeas  and  to  Suspend  the  Injunction  Pending  Appeal 
contained  the  point  of  law  that: 

"Equity  does  not  enforce  un- 
.  conscionable  bargains  and  specific 
and  injunctive  relief  will  be  denied 
on  that  ground  alone."   (I  R  100': 
29-31) 
The  very  same  decision  of  the  Court  of  Appeals 
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1  for  the  Third  Circuit  of  Campbell  Soup  Co.  v.  Wentz 

2  (1948)  172  F  2nd  80,  discussed  at  pages  52  and  58  of 

3  Appellants'  Opening  Brief,  was  cited  as  authority  for 

4  that  point  of  law  in  the  District  Court. 

5  In  its  effort  to  ameliorate  the  burdensome 

6  provisions  of  its  license  and  franchise  agreement  as 

7  discussed  by  McDonough  (App.  Op.  Br.  53-58) ,  Snelling 

8  I  relies  on  suggestions  that  the  criticized  contractual 

9 1  provisions  have  not  in  fact  been  troublesome  to  appellants 

10  j  or  other  franchisees,  that  Snelling  has  not  exercised  its 

11  i  right  under  the  agreement  in  some  particulars ,  and  that 

12  in  the  performance  of  the  contracts,  strict  adherence 

13  to  the  provisions  has  not  always  been  required  by  Snelling 

14  I  (Resp.  Br.  58-60)  .   This  begs  the  question  posed  by 

15  j  Campbell  supra,  where  the  court  withheld  the  aid  of 

16  equity  on  the  basis  of  the  content  of  the  agreement  itself, 

17  without  regard  to  the  performances  under  it  by  the 

18  contracting  parties,  in  this  language: 

19  "We  think,  it  is  too  hard  a  bargain 

20  and  too  one-sided  an  agreement  to 

entitle  plaintiff  to  relief  in  a 

22  court  of  conscience." 

23  Q^   Trade  Secrets 

24  In  a  recent  pleading  case,  testing  the 


21 


25 


sufficiency  of  a  complaint  against  a  demurrer.  Justice 


26  I   Hufstedler/  of  California's  District  Court  of  Appeal  for 
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1  I  the  Second  District,  (Diodes,  Inc.  v.  Franzen  (1968) 

2  260  ACA  241)  held  that  in  order  to  plead  adequately  a 

3  cause  of  action  for  protection  against  the  use  or  dis- 

4  closure  of  a  trade  secret,  one  must  plead  facts  showing 

5  (1)  the.  existence  of  subject  matter  which  is  capable  of 
Q  I  protection  as  a  trade  secret;  (2)  that  the  secret  was 

7  [  disclosed  to  the  defendant  under  circumstances  giving 

8  rise  to  a  contractual  or  other  legally  imposed  obligation 

9  on  the  part  of  the  disclosee  not  to  use  or  disclose  the 


10  secret  to  the  detriment  of  the  discloser;  and  (3)  if  the 

11  defendant  is  an  employee  or  former  employee  of  the 

12  I   plaintiff  the  facts  alleged  must  also  show  that  the 

13  I   public  policy  in  favor  of  the  protection  of  the  complainant'; 
interest  in  maintaining  the  secret  outweighs  the  interest 
of  the  employee  in  using  his  knowledge  to  support  himself 
in  other  employment.   (Page  247)   Presumably,  these 
same  elements  would  have  to  be  proven  in  order  to  establish 
a  prima  facie  case  for  the  protection  of  trade  secrets. 
The  appellate  court  affirmed  the  trial  court's  dismissal 
of  the  action  essentially  upon  the  basis  that  plaintiff 


14 
15 
16 

17 
18 
19 
20 


21  I   failed  "to  plead  facts  showing  that  it  ever  had  any 


22 
23 
24 
25 
26 


trade  secret  to  protect",  and  that  the  complainant  should 
"describe  the  subject  matter  of  the  trade  secret  with 
sufficient  particularity  to  separate  it  from  matters  of 
general'Tcnowledge  in  the  trade  or  of  special  knowledge 
of  those  persons  who  are  skilled  in  the  trade,  and  to 
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permit  the  defendant  to  ascertain  at  least  the  boundaries 
within  which  the  secret  lies."  (Page  250) 

Appellant  faces  the  same  dilemma  Justice 
Hufstedler  encountered  in  evaluating  the  complaint  in 
Diodes.   After  four  days  of  hearings  before  the  District 
Court,  after  studying  the  63  pages  of  Respondent's  Brief, 
after  comparing  the  Snelling  manual  to  the  others  in- 
troduced in  evidence  herein,  he  is  yet  unaware  of  any 
aspect  of  the  Snelling  system  which  is  novel,  of  unique 
value,  or  secret.   That  .its  training  is  helpful,  is  not 
denied.   That  its  manuals   are  useful,  as  are  the  others 
reviewed,  is  conceded.   But  he  has  been  led   to  no  process, 
no  method,  surely  no  device  or  machine,  nor  any  uniq^ue 
or  novel  business  Idea  or  concept  in  which  Snelling  has 
or  could  have  acquired  a   property  interest  under  the 
trade  secret  doctrine. 

In  this  respect,  Snelling 's  reliance  on 
Ernst  and  Ernst  v.  Carlsen  (1966)  247  Cal  App  2nd  125 
(Resp.  Br.  49)  seems  misplaced.   There  th.e  proceedings 
were  to  enjoin  Carlsen  "from  unfairly  interfering  with 
the  advantageous  business  relations  of  Respondents  and 
their  customers."   (Page  127)   This  involved  no  aspect 
of  competition  between  respondents ,  a  nationwide  accounting 
firm,  and  Carlsen,  a  foiimer  employee.   Rather^  Carlsen 
sought  to  disrupt  the  advantageous  business  relationship 
between  the  accounting  firm  and  one  of  its  clients, 
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contending  the  firm  had  improperly  given  capital  gains 
treatment  to  certain  transactions  rather  than  ordinary 
income.   The  injunction  merely  silenced  the  employee  and 
prevented  a  continuation  of  his  efforts  to  cause  a  breach 
between  the  accounting  firm  and  the  client.   While 
Carlsen  continued  to  work  in  the  area,  and  solicited  this 
particular  client,  among  others  whose  files  he  had  handled 
while  working  for  his  foirmer  employer,  this  aspect  of 
his  conduct  was  not  Involved  in  the  case  on  appeal .   The 
extensive  quotation  from  the  decision,  (Resp.  Br.  50) 
appears  to  be  simply  another  manifestation  of  Snelling^s 
predilection  toward  citation  of  case  authority  where 
no  factual  similarity  exists, 

CONCLUSION 

The  facts  in  this  case  show  the  value 
of  the  doctrine  of  stare  decisis ,   McDonough's  counsel's 
letters  to  Snelling  show  his  reliance  upon  the  state  of 
the  law  as  it  existed  under  Davis  v.  Jointless  Fire  Brick 
Co.  (1924)  300  F.  1  and  Sections  16600-16602  of  California's 
Business  and  professions  Code. 

The  very  purpose  of  the  doctrine  is  to 
enable  business  and  professional  men  to  plan  and  govern 
their  affairs  under  a  discernible  rule  of  law. 

The  dangers  of  tampering  with  the  doctrine 
have  been  most  expressively  demonstrated  in  the  calamitous 
events  which  have  befallen  Appellant  to  this  point  in 
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the  case. 

This  Court's  reversal  of  the  order  of  the 
District  Court  would  restore  a  measure  of  permanence  and 
order  to  an  admittedly  complex  socio-economic  problem. 

Respectfully  submitted. 


HENNIGAN,  BUTTERWICK ,HANING 
&  DUDA 


Attorneys  tor  Appellants 
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declaratory  judgment  that  the  Internal  Revenue  Code 
is  unconstitutional. 


STATEMENT  OF  THE  CASE 

This  appeal  involves  federal  income  taxes.  On  Au- 
gust 11,  1967,  the  taxpayers,  J.  Biyant  Kasey  and 
Maryann  Kasey,  filed  a  complaint  in  the  United 
States  District  Court  for  the  District  of  Nevada 
deonandiiig  money  due  for  services  and  a  pemianent 
injunction.  (R.  2-4.)  The  complaint  demanded  (1) 
the  sum  of  $3,960  as  compensation  for  keeijing  tax 
records  and  filing  tax  returns,  (2)  a  permanent  in- 
j miction  against  enforcement  of  the  Internal  Revenue 
Code  of  1954  because  it  allegedly  violates  the  Fifth 
and  Thirteenth  Amendments  to  the  Constitution,  and 
(3)  a  declaratory  judgment  that  the  Internal  Revenue 
Code  of  1954  is  unconstitutional.  (R.  2-4.)  On  Xovem- 
ber  13,  1967,  the  defendants  filed  a  motion  to  dismiss 
taxpayers'  complaint  because  the  District  Court 
lacked  jurisdiction  over  its  subject  matter.  (R.  22-23.) 
On  December  29,  1967,  the  taxpayers  filed  an  answer 
and  memorandiun  of  points  and  authorities  in  opposi- 
tion to  the  motion  to  dismiss  taxpayers'  complaint. 
(R.  33-38.)  The  order  of  the  District  Court,  without 
opinion,  granting  the  motion  to  dismiss,  with  preju- 
dice, was  entered  on  January  19,  1968.  (R.  41.) 
"Withm  sixty  days  thereafter,  taxpayers  filed  a  notice 
of  appeal  from  this  order  on  February  13,  1968. 
(R.  42.)  Jurisdiction  is  conferred  on  this  Court  by  28 
U.S.C,  Section  1291. 


ARGUMENT 

I 

THE  PROVISIONS  OF  THE  INTERNAL  REVENUE  CODE 
REQUIRING  TAXPAYERS  TO  KEEP  RECORDS  AND 
FILE  TAX  RETURNS  ARE  CONSTITUTIONAL 

Taxpayers'  primaiy  (>laini  is  that  they  arei  entitled 
to  compensation  at  the  rate  of  twenty  dollars  per 
hour  for  the  time  they  used  to  keep  tax  records  and 
prepare  their  own  tax  retui-ns.  (R.  2,  5.)  They  con- 
tend (Br.  4-5)  that  Sections  GOOl,  6011,  and  6012 
(Appendix,  infra),  which,  tog'ether  with  the  criminal 
penalties,  Sections  7203  and  7210,  require  the  keeping 
of  records  and  filing  tax  returns,  violate  the  Fifth 
and  Thirteenth  Amendments  to  the  Constitution  (Ap- 
pendix, infra),  which  forbid,  respectively,  a  person 
being  compelled  in  any  criminal  case  to  be  a  witness 
against  himself  and  involmitary  servitude.  Such  x^ro- 
visions  for  record-keeping  and  returns  are  essential 
to  the  self-assessment  method  on  which  the  federal 
income  tax  is  based.  Similar  statutes  have  been  a  part 
of  the  tax  laws  since  the  enactment  of  the  original 
Income  Tax  Act  of  1913,  c.  16,  38  Stat.  114,  166, 
Section  II  D.  They  have  been  repeatedly  upheld  by 
the  courts  against  constitutional  attacks  such  as  tax- 
payers make  here.  United  States  v.  Sullivan,  274  UjS. 
259  (1927) ;  Brushaber  v.  Union  Pac.  R.E.,  240  U.S. 
1  (1916);  Erivin  v.  Cranquisf,  253  F.  2d  26  (1958), 
certiorari  denied,  356  U.S.  960  (1958) ;  Ahney  v. 
Cam.pleU,  206  P.  2d  836  (C.A.  5th,  1953),  certiorari 
denied,  346  U.S.  924  (1954);  Kelt  ems  v.  United 
States,  97  F.  Supp.  681  (Conn.,  1950).  Cf.  Shiuder  v. 
Commissioner,  decided  May  17,  1968  (21  A.F.T.R.  2d 


1378),  where  this  Court  recently  rejected  a  broad  con- 
stitutional attack  on  the  Internal  Revenue  Code. 

The  power  to  require  tax  returns  and  the  keeping 
of  records  is  clearly  within  the  provision  of  Article 
I,  Section  8,  of  the  Constitution  (Appendix,  infra), 
g-ranting  the  Congress  authority  "to  make  all  laws 
which  shall  be  necessary  and  proper"  for  executing 
the  power  given  to  it  by  the  Sixteenth  Amendment 
to  lay  and  collect  taxes  on  income.  Brushaber  v.  Union 
Pac.  R.R.,  supra.  Thus,  the  statutes  requiring  records 
and  returns  are  clearly  within  the  conclusion  ex- 
pressed by  this  Court  in  Erwin  v.  Cranqiiist,  supra 
(p.  27)  : 

The  Sixteenth  Amendment's  grant  of  power  'Ho 
lay  and  collect  taxes  on  incomes",  gave  CongTess 
power  to  accomplish  that  end  by  ' '  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  and  which  are  not  prohibited."  McCul- 
loch  V.  Maryland,  4  Wheat.  316,  421,  4  L.  Ed. 
579.  *  *  * 

The  contention  that  the  Internal  Revenue  Code 
violates  the  Thirteenth  Amendment  prohibition 
against  involuntary  servitude  is  therefore  without 
fomidation.  In  Ahney  v.  CanipheJl,  supra,  the  court 
rejected  a  Thirteenth  Amendment  argument  that  the 
burden  of  keeping  records  required  of  employees  in 
withholding  taxes  on  wages  created  a  servitude 
(p.  841)  : 

The    specification,    that    the    act    ^delates    the 

Thirteenth  Amendment  by  imposing  involmitary 

servitude  upon  an  employer  of  domestic  servants, 

^    seems  to  us  far-fetched,  indeed  frivolous.  There  is 


no  suggestion,  in  the  law,  of  the  imposition  of  a 
servitude,  there  is  merely  a  requirement  that  as  to 
the  tax  due  by  domestic  employees  on  account  of 
wages  paid  them  by  theiv  em])loyer,  the  employer 
must  withhold  the  amount  fixed  by  law  and  ac- 
comit  it  to  the  United  States.  The  enforcement 
of  the  act  is  not  the  unposition  of  a  sei'vitude.  It 
is  the  collection  of  a  tax  and  the  enforcement  of 
an  obligation,  which  under  settled  federal  law 
appellants  may  be  and  are  lawfulh"  subjected  to. 
From  our  holding  that  the  taxes  and  bui'dens 
imposed  are  valid,  it  must  follow  that  the  enforce- 
ment of  the  law  imposing  tliean  is  not,  it  cannot 
be,  a  \dolation  of  the  Thirteenth  Amendment. 

The  requirement  that  a  taxpayer  file  a  return  of  his 
income  does  not  violate  the  Fifth  Amendment  privi- 
lege against  self-incrimination.  In  the  words  of  Mr. 
Justice  Holmes  in  United  States  v.  SiUUvan,  supra 
(pp.  263-264) : 

If  the  form  of  return  provided  called  for  answers 
that  the  defendant  was  privileged  from  making 
he  could  have  raised  the  objection  in  the  return, 
but  could  not  on  that  account  refuse  to  make  any 
return  at  all.  We  are  not  called  on  to  decide  what, 
if  anything,  he  might  have  withheld.  Most  of  the 
items  warranted  no  complaint.  It  would  be  an 
extreme  if  not  an  extravagant  application  of  the 
Fifth  Amendment  to  say  that  it  authorized  a  man 
to  refuse  to  state  the  amomit  of  his  income  be- 
cause it  had  been  made  in  crime.  But  if  the 
defendant  desired  to  test  that  or  any  other  point 
he  should  have  tested  it  in  the  return  so  that  it 
could  be  passed  upon.  He  could  not  draw  a  con- 
jurer's circle  around  the  whole  matter  by  his  own 
declaration  that  to  write  any  word  upon  the  gov- 


ei-mnent  blank  would  bring  liiin  into  danger  of 
the  law. 

The  requirement  that  a  taxpayer  keep  records 
which  are  to  be  available  for  inspection  by  the  taxing 
authorities  likewise  does  not  Ado!  ate  the  Fifth  Amend- 
ment privilege  against  self-incrimination.  In  United 
States  V.  Bousclior,  200  F.  Supp.  541,  542  (Minn., 
1961),  affinned,  316  F.  2d  451  (C.A.  8th,  1953),  the 
court  stated: 

The  documents  which  the  Govermnent  seeks  to 
exaimme  in  the  present  proceeding  are  the  tax- 
payer's records  relating  to  his  income  tax  liabil- 
ity for  the  years  in  question.  Records  of  this 
nature  are  required  to  be  kept  pursuant  to  26 
U.S.C.  §  6001.  The  requirements  of  this  Section, 
together  with  the  authorization  given  the  Com- 
missioner to  examine  such  records  imder  Section 
7602,  do  not  violate  the  taxpayer's  rights  imder 
either  the  Fourth  or  the  Fifth  Amendments. 

See  also  Shapiro  v.  United  States,  335  U.S.  1,  32-34 
(1948);  United  States  v.  Murdock,  284  U.S.  141 
(1931) ;  Falsone  v.  United  States,  205  F.  2d  734,  739 
(C.A.  5th,  1953). 

Taxpayers  claim  that  they  are  entitled  to  compen- 
sation at  the  rate  of  twenty  dollars  per  hour  for  keep- 
ing records  and  filing  tax  returns  as  a  matter  of 
constitutional  right.  No  statutory  or  case  authority 
was  cited  to  support  this  imique  theory  of  recovery. 
The  constitutional  arg-ument  must  be  that  when  a  tax- 
payer is  required  to  render  services  to  his  Govern- 
ment in  connection  with  a  valid  tax  law,  there  is  a 
taking  of  property  without  due  compensation  in  viola- 


tion  of  the  Fifth  Amendment.  Such  an  argiiment  is 
without  merit. 

There  is  not  necessarily  a  ''taking"  when  a  citi- 
zen is  compelled  to  render  sei'^ices  to  his  Govenmient. 
For  example,  a  lawyer  compelled  by  the  court  to 
defend  an  indigent  client  has  no  constitutional  right 
to  co'mpensation.  Wright  v.  State  of  Louisiana,  362  F. 
2d  95  (C.A.  5th,  1966)  ;  United  States  v.  Dillon,  346 
F.  2d  633  (1965).  A  conscientious  objector  to  war 
compelled  to  undertake  alternate  service  to  the  mili- 
tary has  suffered  no  taking  of  his  property.  Roodenko 
V.  United  States,  147  F.  2d  752  (C.A.  10th,  1944). 

Even  what  appears  to  be  a  taking  of  property  does 
not  violate  the  Fifth  Amendment  if  the  supposed 
taking  is  an  exercise  of  a  legitimate  governmental 
power.  The  police  power  of  a  state  sustained  the  de- 
struction of  red  cedar  trees  which  carried  a  disease 
threatening  nearby  apple  trees  which  were  important 
to  the  local  economy.  Bowman  v.  Va.  State  Entomolo- 
gist, 128  Va.  351,  105  S.E.  141  (1920).  The  destruction 
by  the  Army  of  oil  terminals  near  Manila  in  ordei- 
to  prevent  their  capture  and  use  by  the  Japanese  was 
protected  by  the  war  power.  United  States  v.  Caltex, 
Inc.,  344  U.S.  149  (1952). 

The  power  to  tax  itself  can  justify  what  could 
otherwise  be  a  taking.  The  payment  of  a  tax  is  not  a 
taking  without  due  compensation.  Houck  v.  Little 
River  District,  239  U.S.  254,  264-265  (1915).  At  the 
same  time,  statutes  requiring  the  performance  of  serv- 
ices in  connection  with  a  tax  have  been  held  valid. 
Primary  among  these  is  the  federal  withholding  tax 
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system  aiid  the  burden  it  places  upon  employers. 
Brushaber  v.  Union  Pac.  R.  R.,  240  U.S.  1  (1916) ; 
Abney  v.  Campbell,  206  F.  2d  836  (C.A.  5th,  1953), 
cei-tiorari  denied,  346  U.S.  924  (1954);  Kellems  v. 
United  States,  97  F.  Supp.  681  (Conn.  1951).  Many 
state  statutes  requiring  services  from  taxpayers  in 
connection  with  the  payment  of  a  tax  have  been  sus- 
tained against  constitutional  argiunents.  Gafill  v. 
Bracken,  195  Ind.  551,  145  N.E.  312  (1924) ;  United 
States  Cold  Storage  Corp.  v.  Stolinski,  168  Nebr.  513, 
96  N.W.  2d  408  (1959)  ;  Interstate  Fortvarding  Co.  v. 
Vineyard,  3  S.W.  2d  947  (Tex.  Civ.  App.  1928),  r^ 
versed,  121  Tex.  289,  49  S.W.  2d  403  (1932) ;  Morroiv 
V.  Henneford,  182  Wash.  625,  47  P.  2d  1016  (1935); 
State  ex  rel.  Froedtert  G.  &  M.  Co.  v.  Tax  Comm.,  221 
Wis.  225,  267  N.W.  52  (1936).  These  principles  have 
been  well  settled  for  many  years.  Thus,  there  is  abso- 
lutely no  merit  to  taxpayers'  claim  that  they  are 
entitled  to  compensation  for  sei'vices  rendered  to  the 
G-overmnent.  Taxpayers'  demand  for  a  money  judg- 
ment failed  to  state  a  claim  upon  which  relief  could 
be  granted. 


II 

THE  DISTRICT  COURT  PROPERLY  DISMISSED  TAXPAYERS' 

COMPLAINT  BECAUSE  IT  LACKED  JURISDICTION 
A.    The  suit  is  aguinst  the  United  States,  which  has  not  con- 
sented thereto 

The  District  Court  below  correctly  dismissed  this 
suit.  Although  it  is  brought,  in  form,  against  the 
Commissioner  of  Internal  Revenue  and  the  Secretary 
of  the  Treasury,  the  suit,  in  substance,  is  against  the 


United  States.  Congress  has  not  authorized  suits 
against  these  officers,  eo  nomine  J  In  the  words  of  the 
Supreme  Court  in  Blackmar  v.  Guerre,  342  U.S.  512, 
515  (1952): 

When  Congress  authoiizes  one  of  its  agencies  to 
be  sued  eo  nomine,  it  does  so  in  explicit  hxngiiage, 
or  impliedly  because  the  agency  is  the  offspring 
of  such  a  suable  entity. 

The  suit  is  accordingly  against  the  United  States, 
which  has  not  consented  thereto.  The  Conunissioner 
of  Internal  Revenue  and  the  Secretary  of  the  Trea- 
sury caroiot  be  sued,  merely  by  their  titles,  in  evasion 
of  the  sovereign  immunity  of  the  United  States. 
Thomason  v.  Works  Projects  Administration,  138  F. 
2d  342  (C.A.  9th,  1943)  ;  Laioghlin  v.  Harrington,  256 
F.  2d  893  (C.A.  D.C.,  1958),  ceriiorari  denied,  358 
U.S.  945  (1959) ;  New  Hmen  Puhlic  Schools  v.  Gen- 
eral Services  Admin.,  214  F.  2d  592  (C.A.  7th,  1954)  ; 
Jacobs  V.  District  Director  of  Internal  Revenue,  217 
F.  Supp.  104  (S.D.  N.Y.,  1963)  ;  Film  Truck  Service, 
Inc.  V.  Nixon,  216  F.  Supp.  77  (E.D  Mich,,  1963).  See 
also  United  States  v.  Rem.imd,  330  U.S.  539  ,(1947). 

Futhermore,  this  suit  could  not  be  against  the  in- 
ciunbents  of  the  offices  named  in  the  complaint  per- 
sonallj^  because  they  were  acting  properly  within  the 
scope  of  the  authority  conferred  on  them  by  Congress 
in  the  Internal  Revenue  Code.  They  could  not  be  per- 


^Federal  Rules  of  Civil  Procedure,  Rule  25(d),  is  not  contra 
because  it  is  intended  to  be  a  "simple  procedural  rule  for  substitu- 
tion" not  to  be  distorted  "by  mistaken  analogies  to  the  doctrine  of 
sovereign  immunity  from  suit".  See,  Notes  of  Advisorv  Committee 
on  Rules.  Rule  25,  Federal  Rules  of  Civil  Procedure  (28  U.S.C.A. 
(1967)  Cum.  Pocket  Part). 
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sonally  liable  on  the  facts  alleged  in  this  case.  Such 
a  suit  would  also  be  a  suit  against  the  United  States 
to  which  it  has  not  consented.  Hawaii  v.  Gordon,  373 
U.S.  57  (1963) ;  Larson  v.  Domestic  &  Foreign  Corp., 
337  U.S.  682  (1949) ;  Land  v.  Dollar,  330  U.S.  731 
(1947) ;  Holmes  v.  Eddy,  341  F.  2d  477  (C.A.  4th, 
1965),  certiorari  denied,  382  U.S.  892  (1965). 

B.    The  District  Court  did  not  have  jurisdiction  to  hear  tax- 
payers' demand  for  a  money  judgment 

The  taxpayers  sued  for  "the  payment  to  them  of 
the  said  smn  of  $3,960.00,  plus  accumulated,  com- 
poimded  interest  of  6%."  (R.  2,  4.)  The  theory  be- 
hind this  demand  for  payment  was  not  the  refmid  of 
taxes  but  that  the  United  States,  through  implied 
contract,  was  mider  an  obligation  to  pay  taxpayers 
such  sum,  for  services  rendered. 

The  services  at  issue  were  taxpayers'  keeping  of 
records  as  required  by  Section  6001  of  the  Internal 
Revenue  Code  of  1954  and  the  Regulations  issued 
thereunder.  Taxpayers  also  demanded  compensation 
for  the  time  required  to  prepare  the  return  they  were 
required  to  file  by  Section  6012(a)  (1)  of  the  Internal 
Revenue  Code  of  1954. 

The  taxpayers  allege  that  jurisdiction  to  hear  this 
case  was  conferred  upon  the  District  Court  by  28 
U.S.C,  Section  1346(a)(2)  (Appendix,  infra),  com- 
monly known  as  the  Tucker  Act.^ 


2It  is  clear  that  this  section  does  not  give  the  court  jurisdiction 
to  hear  those  parts  of  taxpayer's  complaint  requesting  a  declara- 
tory judgment  or  an  injunction  against  the  enforcement  of  the 
Internal  Revenue  Code.  This  Coiirt  held  in  WeUs  v.  United  States, 
280  F.  2d  275,  277  (1960),  that  "This  Act  does  not  give  consent 
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Taxpayers'  theory  of  recovery  apparently  is  that 
the  Fifth  and  Thirteenth  Amendments  to  the  Consti- 
tution of  the  United  States  created  a  circumstance 
imder  which  they  were  entitled  to  be  compensated  for 
the  time  they  sjient  meeting  their  obligations  to  the 
Government.  This  theory  is  a  theory  of  recovery 
based  upon  implied  contract.  It  is  the  taxpayers' 
contention  that  the  Tucker  Act  gTanted  the  jurisdic- 
tion to  hear  such  a  case  in  implied  contract  to  the 
District  Coui-t.  This  contention,  however,  is  not  well 
founded.  The  United  States  Supreme  Court  held  in 
United  States  v.  Minn.  Investment  Co.,  271  U.S.  212, 
217  (1926),  that: 

An  implied  contract  in  order  to  give  the  Court  of 
Claims  or  a  district  court  under  the  Tucker  Act 
jurisdiction  to  give  judgment  against  the  Gov- 
ernment must  be  one  implied  in  fact  and  not  one 
based  merely  on  equitable  considerations  and 
implied  in  law. 

Accord,  see  Phillips  v.  United  States,  346  F.  2d  999 
(C.A.  2d,  1965) ;  Alliance  Assurance  €o.  v.  United 
States,  252  F.  2d  529,  532  (C.A.  2d,  1958) ;  Bichter  v. 
United  States,  190  F.  Supp.  159  (E.D.  Pa.,  1960) ; 
Holhert  v.  United  States,  167  F.  Supp.  179  (E.D. 
Tenn.,  1958).  Thus,  in  order  to  determine  the  jurisdic- 
tion of  the  District  Court,  it  is  necessary  to  distin- 
guish between  contracts  implied  at  law  and  contracts 
implied  in  fact.  The  distinction  between  these  two 
forms  of  implied  contracts  is  drawn  quite  concisely 
in  I  Williston,  Contracts  (3d  ed.  1957),  Sec.  3: 

to  suits  where  only  declaratory  or  other  equitable  relief  is  sought. 
It  applies  only  to  suits  for  recovery  of  damages." 
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Tlie  expression  "implied  contract"  has  given  rise 
to  great  confusion  in  the  law.  *  *  *  Some  of  these 
T'ights  [enforced  by  contractual  action],  however, 
were  created,  not  by  any  promise  or  mutual 
assent  of  the  parties,  but  were  imposed  by  law 
on  the  defendant  irrespective  of,  and  sometimes 
in  violation  of,  his  intention.  Such  obligations 
were  called  implied  contracts.  Another  name  is 
that  now  generally  in  use  of  "quasi  contracts." 
This  expression  makes  clear  that  the  obligations 
in  question  are  not  true  contracts,  and  it  also 
avoids  confusion  with  another  class  of  obligations 
which  have  also  been  called  implied  contracts. 
This  latter  class  consists  of  obligations  arising 
from  mutual  agreement  and  intent  to  promise 
but  where  the  agreement  and  promise  have  not 
been  expressed  in  words.  Such  transactions  are 
true  contracts  and  have  sometimes  been  called 
contracts  implied  in  fact.  [Footnotes  omitted.] 

It  is  clear  from  the  taxpayers'  own  demand  for 
payment  for  the  services  allegedly  rendered  to  the 
Grovernment  that  any  obligation  to  pay  does  not  arise 
from  the  mutual  agreement,  either  expressed  or  im- 
plied, which  is  a  prerequisite  of  a  contract  implied 
in  fact.  Unless  there  is  a  contract  implied  in  fact, 
there  can  be  no  jurisdiction  under  the  Tucker  Act. 
The  taxpayers'  theory  of  recovery  is  one  of  a  contract 
implied  in  law.  He  is  alleging  that  the  law,  the  Fifth 
and  Thirteenth  Amendments  of  the  Constitution,  has 
imposed  a  duty  upon  the  United  States,  irrespective 
of  and  in  violation  of  its  intention.  Section  1346(a) 
(2)  grants  jurisdiction  to  the  District  Courts  over 
"claims"  based  on  "legal  rights"  where  the  right  is 
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created  by  the  Constitution  or  an  act  of  Congress. 
Cf.  Schwartz  and  Jacoby,  (xovemment  Ijitigation,  pp. 
202-203,  and  the  cases  cited  therein.  Because  no  stat- 
ute created  the  right  to  the  compensation  tlie  tax- 
payer seeks,  it  is  clear,  therefore,  that  the  Tucker 
Act  does  not  confer  jurisdiction  on  the  District  Court 
to  hear  this  case,  and  that  the  District  Court  cor- 
rectly dismissed  taxpayers'  complaint. 

C.  Taxpayers'  complaint  improperly  sought  to  restrain  the 
assessment  and  collection  of  a  tax  in  violation  of  Section 
7421(a)  of  the  Internal  Revenue  Code  of  1954 

Taxpayers  also  sought  to  "Permanently  enjoin  the 
defendants  from  further  violation  of  the  Fifth,  Thir- 
teenth and  other  applicable  amendments  of  the  Con- 
stitution and  the  rights  of  free  men  and  women  there- 
Tmder."  (R.  2,  4.)  This  prayer  for  relief  is  quite 
vague  but  it  appears  that  the  taxpayers  are  seeking 
to  restrain  the  Conmiissioner  from  proceeding  against 
them  in  any  matter  regarding  the  collection  or  assess- 
ment of  federal  income  taxes. 

Section  7421(a)   of  the  Internal  Revenue  Code  of 

1954    (Appendix,    infra)    provides   that   the    federal 

courts  are  without  jurisdiction  to  gTant  such  relief: 

Except  as  provided   in   sections   6212(a)    and 

(c),  6213(a),  and  7426(a)   and   (b)(1),  no  suit 

for  the  purpose  of  restraining  the  assessment  or 

collection  of  any  tax  shall  be  maintained  in  any 

court  by  any  person,  whether  or  not  such  person 

is  the  person  against  whom  such  tax  was  assessed. 

The  statutory  exceptions  to  the  general  rule  are 
clearly  inapplicable  to  the  facts  of  tlie  instant  case. 
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Section  7426^  regulates  civil  actions  by  persons  other 
tlian  taxpayers,  while  Sections  6212  and  6213  limit 
the  Conmiissioner's  power  to  assess  additional  defi- 
ciencies after  the  filing  of  a  timely  petition  with  the 
Tax  Court. 

Because  the  statute  is  so  clear,  the  only  question 
remainmg  is  whether  the  statute  is  applicable  in  the 
instant  matter.  If  the  statute  applies,  the  matter  is 
ended  because  the  District  Court  correctly  determined 
that  it  lacked  jurisdiction.  If  the  statute  does  not 
api)ly,  the  taxpayers  must  still  establish  grounds  for 
the  court  to  invoke  its  equity  jurisdiction.  The  lead- 
ing case  in  the  narrow  situation  where  Congress 
intended  that  the  statutory  prohibition  not  apply  is 
Enochs  V.  Williams  Packing  Co.,  370  U.S.  1,  7-8 
(1962)  : 

The  manifest  purpose  of  §  7421(a)  is  to  per- 
mit the  United  States  to  assess  and  collect  taxes 
alleged  to  be  due  without  judicial  intervention, 
and  to  require  that  the  legal  right  to  the  disputed 
sums  l)e  determined  in  a  suit  for  refund.  In  this 
manner  the  United  States  is  assured  of  prompt 
collection  of  its  lawful  revenue.  Nevertheless,  if 
it  is  clear  that  under  no  circumstances  could  the 
Govermnent  ultimately  prevail,  the  central  pur- 
pose of  the  Act  is  inapplicable  and,  under  the 
Nut  Margarine  case,  the  attempted  collection  may 
be  enjoined  if  equity  jurisdiction  other^^ise  ex- 
ists. In  such  a  situation  the  exaction  is  merely  in 
"the  guise  of  a  tax."  Id.  [284  U.S.],  at  509. 


3Added  by  Section  110(a),  Federal  Tax  Lien  Act  of  1966,  P.L. 
89-719,  80  Stat.  1125. 
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We  believe  tliat  tlie  question  of  whether  the 
Government  has  a  chance  of  ultimately  prevail- 
ing is  to  be  determined  on  the  basis  of  the  in- 
formation available  to  it  at  the  time  of  suit.  Only 
if  it  is  then  apparent  that,  under  the  most  lib- 
eral view  of  the  law  and  the  facts,  the  United 
States  cannot  establish  its  claim,  may  the 
suit  for  an  injunction  he  maintained.  Otherwise, 
the  District  Court  is  without  jurisdiction,  and 
the  complaint  must  be  dismissed.  To  require  more 
than  good  faith  on  the  part  of  the  Government 
would  unduly  interfere  with  a  collateral  objec- 
tive of  the  Act — protection  of  the  collector  from 
litigation  pending  a  suit  for  refund.  And  to  per- 
mit even  the  maintenance  of  a  suit  in  which  an 
injunction  could  issue  only  after  the  taxpayer's 
nonliability  had  been  conclusively  established 
might  "in  every  practical  sense  operate  to  sus- 
pend collection  of  the  .  .  .  taxes  until  the  litiga- 
tion is  ended."  Great  Lakes  Dredge  <£■  Dock  Co. 
V.  Huffman,  319  U.S.  293,  299.  *  *  * 

In  order  to  restrain  the  assessment  and  collection 
of  any  tax,  a  taxpayer  nmst,  therefore,  establish  that 
under  no  circumstances  could  the  Government  pos- 
sibly prevail  in  an  action  on  the  merits.  Unless  this 
is  shown,  all  other  factors  are  irrelevant,  and  the 
Court  has  no  jurisdiction.  In  the  instant  case,  tax- 
payers have  failed  to  show^  that  the  Govemment  could 
not  possibly  prevail.  General  allegations  that  collec- 
tion of  the  tax  would  be  illegal  or  unconstitutional 
are  insufficient  to  meet  the  strict  test  of  the  Williams 
Packiyig  Co.  case.  This  Court  fully  recognizes  these 
principles.  Enterprises  Unlimited,  Inc.  v.  Davis,  340 
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F,  2d  472  (1965)  (where  there  was  a  dispute  over 
the  identity  of  the  proper  person  against  whom  taxes 
should  be  assessed) ;  Walker  v.  Internal  Be  venue 
Service,  U.S.  Treasury  Dept.,  333  F.  2d  768  (1964), 
certiorari  denied,  380  U.S.  926  (1965). 

A  particularly  instructive  case  is  Moon  v.  Freeman, 
245  F.  Supp.  837  (E.D.  Wash.,  1965),  where  the  tax- 
payer sued  to  recover  $168.52  paid  to  purchase  wheat 
marketing  export  certificates  or,  in  the  alternative, 
sought  to  restrain  the  enforcement  of  that  statute  re- 
quiring the  purchase  of  wheat  marketing  export  cer- 
tificates because  such  certificates  constituted  a  tax  or 
a  duty  on  exports  in  violation  of  Article  I,  Section  9, 
Clause  5,  of  the  United  States  Constitution.  In  that 
action,  the  taxpayer  could  prevail  only  if  the  required 
purchase  of  the  export  certificates  was  a  tax  and 
could,  therefore,  be  successful  in  the  action  for  an 
injunction  only  by  establishing  that  Section  7421(a) 
of  the  Internal  Revenue  Code  of  1954  was  not  appli- 
cable in  her  case.  The  court  held  that  these  general 
allegations  of  unconstitutionality  were  insufficient  to 
meet  the  test  of  the  Willianis  Packing  Co.  case. 

It  follows  that,  for  these  reasons,  the  decision  of 
the  District  Court  was  correct  and  that  the  court 
lacked  the  jurisdiction  to  hear  this  portion  of  tax- 
payers' complaint. 

D.  Taxpayers'  complaint  improperly  sought  a  declaratory 
judgment  as  to  the  constitutionality  of  the  Internal  Revenue 
Code  of  1954 

Taxpayers'  complaint  has  requested  a  judgment 
against  the  United  States  to  the  effect  (R.  4)  : 
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That  ill  entirety  the  Internal  Revenue  Code 
of  1954,  Pnblie  Law  591,  Chapter  736,  83rd  Con- 
gress, 2nd  Session,  H.  R.  8300,  be  declared  to  be 
an  imeonstitntional  and  nnlawfnl  act  by  said 
Congress  and,  therefore,  of  no  force  or  effect,  as 
having  at  its  fonndation  the  impressment  of  free 
men  and  women  into  involuntary  servitude  and 
not  having  the  authority  or  power  to  do  so  in 
this  free  land. 

This  prayer  obviously  constitutes  a  request  for  a  de- 
claratory judgment  mth  respect  to  federal  taxes. 
Clearly,  such  a  request  has  l^een  placed  beyond  the 
jurisdiction  of  the  District  Court  by  28  U.S.C.,  Sec- 
tion 2201  (Appendix,  infra)  (commonly  known  as 
the  Declaratory  Judgment  Act: 

In  a  case  of  actual  controversy  within  its  juris- 
diction, except  with  respect  to  Federal  taxes,  any 
court  of  the  United  States,  upon  the  filing  of  an 
appropriate  pleading,  may  declare  the  rights  and 
other  legal  relations  of  any  interested  party  seek- 
ing such  declaration,  whether  or  not  further  re- 
lief is  or  could  be  sought.  Any  such  declaration 
shall  have  the  force  and  effect  of  a  final  judg- 
ment or  decree  and  shall  Ije  reviewable  as  such. 
[Emphasis  added.] 

The  power  of  Congress  so  to  limit  the  jurisdiction 
of  the  federal  courts  to  non-tax  matters  was  recog- 
nized by  the  United  States  Supreme  Court  in  Great 
Lakes  Co.  r.  Huffman,  319  U.S.  293,  301  (1943).  This 
Court  has  long  recognized  this  basic  principle.  Mayer 
V.  Wriglit,  251  F.  2d  178  (1958) ;  Martin  v.  Andrews, 
238  F.  2d  552  (1956) ;  Royce  v.  Squire,  168  F.  2d  250 
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(1948).  It  follows  from  these  clear  expressions  of  law 
that  the  District  Court  correctly  ruled  that  it  lacked 
jurisdiction  to  grant  a  declaratory  judgment  in  a 
case  with  respect  to  federal  taxes. 


CONCLUSION 

For  the  reasons  stated,  the  order  of  the  District 
Court  was  correct  and  should  be  affirmed. 
Respectfully  submitted, 
Mitchell  Rogoa^n, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 
Elmer  J.  Kelsey, 
Stephen  H.  Hutzelman, 

Attorneys, 

Department  of  Justice. 
Washington,  D.C.  20530. 

Of  Counsel: 
Joseph  L.  Ward, 

United  States  Attorney. 


Certificate  of  Counsel 
I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 
Richard  L.  Carico, 

Assistant  United  States  Attorney. 

(Appendix  Follows) 


Appendix 

CONSTITUTION  OF  THE  UNITED  STATES: 

Article  1 

***** 

Section  8.  The  Congress  shall  liave  Power  To  lay 
and  collect  Taxes,  Dnties,  Imposts  and  Excises,  to 
pay  the  Debts  and  provide  for  the  conmion  Defence 
and  general  Welfare  of  the  United  States;  but  all 
Duties,  Imposts  and  Excises  shall  be  uniform  through- 
out the  United  States; 

***** 

To  make  all  Laws  which  shall  be  necessary  and 
proper  for  carrying  into  Execution  the  foregoing- 
Powers,  and  all  other  Powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States,  or 
in  any  Department  or  Officer  thereof. 

Amendment  V 

No  person  shall  be  held  to  answer  for  a  capital,  or 
otherwise  infamous  crime,  unless  on  a  presentment 
or  indictment  of  a  Grand  Jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  Militia,  when 
in  actual  service  in  time  of  War  or  public  danger; 
nor  shall  any  person  be  subject  for  the  same  offence 
to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall 
be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law;  nor  shall  pri- 
vate property  be  taken  for  public  use,  without  just 
compensation. 


Amendment  XIII 

Section  1.  Neither  slavery  nor  involuntary  servi- 
tude, except  as  a  pimishment  for  crime  whereof  the 
pai'ty  shall  have  l)een  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to 
their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce 
this  article  by  appropriate  legislation. 

Amendment  XVI 

The  Congi'ess  shall  have  power  to  lay  and  collect 
taxes  on  incomes,  from  whatever  source  derived,  mth- 
out  apportionment  among  the  several  States,  and 
without  regard  to  any  census  or  enumeration. 


28  U.S.C: 
§1346.     United  States  as  defendant. 

(a)  The  district  courts  shall  have  original  juris- 
diction, concurrent  with  the  Court  of  Claims,  of: 
***** 

(2)  Any  other  ci\dl  action  or  claim  against  the 
United  States,  not  exceeding  $10,000  in  amount, 
foimded  either  upon  the  Constitution,  or  any  Act  of 
Congress,  or  any  regulation  of  an  executive  depart- 
ment, or  upon  any  exj)ress  or  implied  contract  with 
the  United  States,  or  for  liquidated  or  unliquidated 
damages  iii  cases  not  sounding  in  tort. 


Ill 

§2201.     Creation  of  remedy. 

In  a  case  of  actual  controversy  within  its  jurisdic- 
tion, except  witli  respect  to  Federal  taxes,  any  court 
of  the  United  States,  upon  the  filing  of  an  appro- 
priate pleading,  may  declare  the  rights  and  other 
legal  relations  of  any  interested  party  seeking  such 
declaration,  whether  or  not  further  relief  is  or  could 
be  sought.  Any  such  declaration  shall  have  the  force 
and  effect  of  a  final  judgment  or  decree  and  shall  be 
reviewable  as  such. 


INTERNAL  REVENUE  CODE  OF  1954: 

Sec.  6001.     Notice  or  Regulations  Requiring  Records, 
Statements,  and  Special  Returns. 

Every  person  liable  for  any  tax  imposed  by  this 
title,  or  for  the  collection  thereof,  shall  keep  such 
records,  render  such  statements,  make  such  returns, 
and  comply  with  such  rules  and  regulations  as  the 
Secretary  or  his  delegate  may  from  time  to  time  pre^ 
scribe.  Whenever  in  the  judgment  of  the  Secretary 
or  his  delegate  it  is  necessary,  he  may  require  any 
person,  by  notice  served  upon  such  person  or  by  reg- 
ulations, to  make  such  returns,  render  such  state- 
ments, or  keep  such  records,  as  the  Secretary  or  his 
delegate  deems  sufficient  to  show  whether  or  not  such 
person  is  liable  for  tax  mider  this  title. 

(26  U.S.C.  1954  ed..  Sec.  6001.) 


IV 


Sec.  6011.     General  Requirement   of  Return,   State- 
ment, or  List. 

(a)  General  Rule. — When  required  hj  regulations 
prescribed  by  the  Secretary  or  his  delegate  any  per- 
son made  liable  for  any  tax  imposed  by  this  title,  or 
for  the  collection  thereof,  shall  make  a  return  or 
statement  according  to  the  forms  and  regulations  pre- 
scribed by  the  Secretary  or  his  delegate.  Every  per- 
son required  to  make  a  return  or  statement  shall  in- 
clude therein  the  information  required  by  such  forms 

or  regulations. 

***** 

(26  U.S.C.  1964  ed.,  Sec.  6011.) 

Sec.  6012.     Persons  Requii'ed   to   Make   Returns   of 
Income. 

(a)   General  Rule. — Returns  with  respect  to  income 
taxes  under  subtitle  A  shall  be  made  by  the  following : 
(1)  Every  individual  having  for  the  taxable 
year  a  gross  income  of  $600  or  more  (except  that 
any  individual  who  has  attained  the  age  of  65 
before  the  close  of  his  taxable  year  shall  be  re- 
quired to  make  a  return  only  if  he  has  for  the 
taxable  year  a  gross  income  of  $1,200  or  more)  ; 
***** 

(26  U.S.C.  1964  ed.,  Sec.  6012.) 

Sec.  7203.     Willful   Failure  to  File  Return,   Supply 
Information,  or  Pay  Tax. 

Any  person  required  under  this  title  to  j^ay  any 
estimated  tax  or  tax,  or  required  by  this  title  or  by 


regulations  made  under  authority  thereof  to  make  a 
return  (other  than  a  return  required  under  authority 
of  section  6015  or  section  6016),  keej)  any  records,  or 
supply  any  information,  who  willfully  fails  to  pay 
such  estimated  tax  or  tax,  make  such  return,  keep 
such  records,  or  supply  such  information,  at  the  tmie 
or  times  required  by  law^  or  regulations,  shall,  in 
addition  to  other  penalties  provided  by  law,  be  guilty 
of  a  misdemeanor  and,  upon  conviction  thereof,  shall 
be  fined  not  more  than  $10,000,  or  imprisoned  not 
more  than  1  year,  or  both,  together  mth  the  costs  of 
prosecution. 

(26  U.S.C.  1964  ed..  Sec.  7203.) 

Sec.  7210  [as  amended  by  Sec.  4(b),  Act  of  April  2, 
1956,  c.  160,  70  Stat.  87;  Sec.  208(d), 
Highway  Revenue  Act  of  1956,  c.  462,  70 
Stat.  374,  387;  and  Sec.  202(d),  Excise 
Tax  Reduction  Act  of  1965,  P.L.  89-44, 
79  Stat.  136].  Faihire  to  Obey  Summons. 

Any  person  who,  being  duly  summoned  to  appear 
to  testify,  or  to  appear  and  produce  books,  accounts, 
records,  memoranda,  or  other  papers,  as  required 
mider  sections  6420  (e)  (2),  6421  (f)  (2),  6424  (d) 
(2),  7602,  7603,  and  7604  (b),  neglects  to  appear  or 
to  produce  such  books,  accounts,  records,  memoranda, 
or  other  papers,  shall,  upon  conviction  thereof,  be 
fined  not  more  than  $1,000,  or  miprisoned  not  more 
than  1  year,  or  l)oth,  together  with  costs  of  prose- 
cution. 

(26  U.S.C.  1964  ed.,  Sec.  7210.) 


VI 


Sec.  7421  [as  amended  by  Sec.  110(c),  Federal  Tax 
Lien  Act  of  1966,  P.L.  89-719,  80  Stat. 
1125.]  Prohibition  of  Suits  to  Restrain 
Assessment  or  Collection. 

(a)  Tax. — Except  as  provided  in  sections  6212  (a) 
and  (c),  6213  (a),  and  7426  (a)  and  (b)  (1),  no  suit 
for  the  purpose  of  restraining  the  assessment  or  col- 
lection of  any  tax  shall  be  maintained  in  any  court 
by  any  person,  whether  or  not  such  person  is  the 
person  against  whom  such  tax  was  assessed. 
***** 

(26  U.S.C.  1964  ed..  Sec.  7421.) 


TREASURY  REGULATIONS  IN  INCOME  TAX  (1954  Code) : 

§  1.6001-1    Records. 

(a)  In  general.  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  person  subject  to  tax  under 
subtitle  A  of  the  Code,  or  any  person  required  to  file 
a  return  of  information  with  respect  to  income,  shall 
keep  such  permanent  books  of  account  or  records,  in- 
cluding inventories,  as  are  sufficient  to  establish  the 
amount  of  gross  income,  deductions,  credits,  or  other 
matters  required  to  be  shown  by  such  person  in  any 
return  of  such  tax  or  information. 
***** 

(26  C.F.R.  Sec.  1.6001-1.) 
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BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


STATEMENT  OF  ISSUE  PRESENTED 

Whether  under  the  circumstances  presented  the  Board  properly  deter- 
mined that  employees  Martin  Abramson  and  Sanford  Dorbin  were  dis- 
charged for  engaging  in  protected  activity  notwithstanding  Section  9(a)  of 
the  Act. 
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STATEMENT  OF  THE  CASE 

This  case  is  before  the  Court  upon  the  petition  of  the  National  Labor 
Relations  Board,  pursuant  to  Section  10(e)  of  the  National  Labor  Relations 
Act,  as  amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C.  Sec.  151,  et  seq.)J 
for  enforcement  of  its  supplemental  order  issued  against  respondent  Com- 
pany on  June  30,  1967,  and  reported  at  166  NLRB  No.  35  (R.  71-74).^ 
On  June  29,  1965,  this  Court  issued  an  opinion  (349  F.2d  1)  remanding  the 
Board's  order  in  the  original  proceeding,  reported  at  148  NLRB  1402  (R.  32- 
37).    This  Court  has  jurisdiction  under  Section  10(e)  and  (f)  of  the  Act. 

In  its  initial  decision,  the  Board  found  that  the  Company  violated  Sec- 
tion 8(a)(1)  of  the  Act  by  discharging  two  employees  for  engaging  in 
peaceful,  concerted  activities  protected  by  Section  7  of  the  Act  and  for 
threatening  one  of  those  employees,  who  had  been  reinstated,  with  a  fu- 
ture discharge  if  he  continued  to  engage  in  the  same  activity.  This  Court, 
in  agreement  with  the  Board,  held  that  the  discharged  employees'  con- 
certed efforts  to  secure  racially  integrated  working  conditions  constituted 
protected  activity  under  Section  7  of  the  Act.    However,  the  Court  re- 
manded the  case  for  consideration  of  whether  an  employer  may  lawfully 
discharge  employees  who  engage  in  otherwise  protected  concerted  activi- 
ties, or  who  picket  in  support  of  such  activities,  when  there  is  an  estab- 
hshed  collective-bargaining  representative  having  a  contract  with  the  em- 


The  pertinent  statutory  provisions  are  reprinted  in  Appendix  A,  infra,  pp.  19-21. 

References  to  the  pleadings,  the  original  decision  and  order  of  the  Board,  the 
supplemental  decision  and  order,  and  other  papers  in  the  original  and  supplemental 
proceedings  reproduced  as  "Volume  I,  Pleadings"  are  designated  "R".    References  to 
the  stenographic  transcript  reproduced  and  filed  with  the  Court  are  designated  "Tr." 
References  designated  "GC  Exh."  are  to  the  General  Counsel's  exhibits  in  the  original 
proceeding.  References  preceding  a  semicolon  are  to  the  Board's  findings;  those  follow- 
ing are  to  the  supporting  evidence. 


ployer  and   the   employees  do   not   act   or  seek  to   act   through  that 
representative.    On  remand,  the  Board  reaffirmed  its  previous  conclusion 
that  the  discharges  and  threat  to  discharge  interfered  with  the  exercise  of 
the  employees'  rights  under  Section  7  of  the  Act  and  thereby  violated 
Section  8(a)(1)  of  the  Act.   The  relevant  facts  are  fully  set  forth  in  the 
Court's  opinion  and  may  be  summarized  as  follows: 

I.  THE  BOARD'S  FINDINGS  OF  FACT 

Martin  Abramson  and  Sanford  Dorbin,  taxicab  drivers  at  the  Santa 
Monica  branch  of  respondent  Company,  decided  in  mid-July  1963,  to  try 
to  persuade  the  Company  to  racially  integrate  the  work  force  (R.  13;  Jr. 
11-14,  61-62).-^    Thereafter,  Abramson  conferred  with  Elbert  Kellough,  a 
Negro  with  previous  cab-driving  experience  who  was  interested  in  working 
at  Tanner  (R.  13;  Tr.  93).    On  July  23,  1963,  Abramson  talked  to  Frank 
Barrial,  manager  of  respondent's  Santa  Monica  branch,  who  told  him  that 
he  had  no  objections  to  hiring  a  Negro,  and  that  he  had  on  file  the  appli- 
cation of  a  Negro  whom  he  intended  to  hire  at  the  first  opportunity. 
Abramson  asked  Barrial  if  he  would  consider  Kellough  for  employment. 
Barrial  agreed  to  see  Kellough  the  next  day  (R.  13;  Tr.  7-9).    Barrial  in- 
formed him  there  were  no  openings  but  gave  him  an  application  which 
Kellough  subsequently  filed  (R.  13;  Tr.  30-31,  94-95). 

On  July  24,  Barrial  had  separate  conversations  with  Abramson  and 
Dorbin  about  the  Company's  hiring  policy  (R.  13-14;  Tr.  17-19,  64-66). 
On  July  29,  Abramson  again  went  to  see  Barrial  and  was  handed  an  inter- 


The  Company  employed  between  50  and  60  drivers  at  its  Santa  Monica  branch, 
none  of  whom  were  Negro,  although  Negroes  were  employed  at  other  branches  (R.  73, 
n.  6,  13;  Tr.  10,88,  104). 


departmental  memo  from  the  Company's  Operations  Manager,  John 
Hughes,  informing  him  that  he  was  discharged  because  of  his  involvement 
in  two  accidents  on  July  24  and  25,  respectively,  resulting  in  damage  to 
his  cab  (R.  14;  Tr.  33-34,  GC  Exh.  2).    Abramson  protested  to  Barrial 
that  he  had  been  doing  a  good  job  during  the  year  and  a  half  that  he  was 
with  the  Company  and  asked  Barrial  whether  he  or  Hughes  had  caused  his 
discharge.    Barrial  repUed  that  Hughes  had  directed  his  discharge  and  that 
if  it  were  up  to  him  he  would  not  have  discharged  Abramson  (R.  14;  Tr. 
35-36). 

At  this  same  meeting,  Abramson  expressed  concern  about  the  fact 
that  three  drivers  had  been  hired  that  week,  but  no  effort  was  made  to 
communicate  with  the  Negro  apphcants.    Abramson  asked  Barrial  why  he 
had  not  contacted  them,  to  which  Barrial  replied  that  he  had  been  unable 
to  locate  the  apphcant  whom  he  mentioned  at  their  first  meeting  as  he 
could  not  find  his  application  and  did  not  know  his  name  (R.  15;  Tr.  36). 
As  for  Kellough,  Barrial  stated  that  he  had  a  criminal  record  and  was  too 
old.    Abramson  pointed  out  that  other  drivers  had  criminal  records  and 
that  most  of  the  drivers  were  past  40.    He  mentioned  one  driver  who  was 
70  and  had  been  hired  when  he  was  past  50.    To  this  Barrial  replied  that 
he  wanted  to  start  hiring  "young  guys"  and  in  any  event  when  he  hired  a 
Negro  he  wanted  him  to  be  "sharp"  (R.  15;  Tr.  37).    Regarding  the  other 
Negro  apphcant,  Abramson  told  Barrial  that  he  had  talked  to  the  supposed 
applicant  and  discovered  that  Barrial  had  failed  to  give  him  an  apphcation 
(Tr.  36-37). 

On  August  1  Abramson,  joined  by  representatives  of  several  civil 
rights  groups,  began  picketing  the  Company.    Abramson  carried  a  sign 
which  bore  the  message  "Jim  Crow  Shop"  (R.  15;  Tr.  38-39).    Dorbin 
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joined  the  picket  line  on  the  afternoon  of  August  6;  that  evening  he  re- 
ceived the  following  telegram: 

DISCHARGED  FOR  CONDUCT  NOT  IN  KEEPING  WITH  COMPANY 
POLICY 

NICK  LARI  APPROVED  BY  FRANK  BARRIAL  AND  WIL- 
LIAM KNIGHT 

(R.  15;  GC  Exh.  3,  Tr.  73-74.) 

Dorbin  immediately  called  Nick  Lari,  the  dispatcher  in  charge  of  the 
office  during  the  evening  shift  (R.  15;  Tr.  122-123).    Dorbin  inquired  in 
what  respect  his  conduct  was  not  in  keeping  with  Company  poUcy.    Lari 
admitted  that  he  had  initiated  Dorbin's  discharge  because  of  his  participa- 
tion in  the  picket  line.    He  added  that  he  had  called  Knight,  a  Company 
vice  president,  who  had  dictated  the  actual  wording  of  the  telegram  (R. 
15;  Tr.  74-75).    Dorbin  then  called  Abramson  and  asked  him  to  call  Lari 
and  verify  his  discharge.    To  Abramson's  inquiry,  Lari  responded  that  Dor- 
bin was  discharged  because  "he  went  out  there  and  picketed  with  you 
Negro-lovers"  (R.  15;  Tr.  41-42,  76). 

The   following   day   Dorbin  was  reinstated.      Operations  Manager 
Hughes,  when  he  found  out  that  Dorbin  had  been  discharged  for  partici- 
pating in  the  picket  line,  ordered  Ronald  Davis,  manager  of  the  Company's 
Pasadena-Glendale  branch,  to  contact  Dorbin  and  offer  him  reinstatement 
(R.  16;  Tr.  147-149).    Davis,  who  was  substituting  for  Barrial,  then  on  va- 
cation, told  Dorbin  that  a  mistake  had  been  made  (R.  16;  Tr.  103).    He 
discussed  Dorbin's  picketing  activities  and  questioned  whether  it  was  right 
for  an  employee  to  picket  his  company  (R.  16;  Tr.  107,  80-82).    He  con- 
cluded by  telling  Dorbin  that  while  his  discharge  had  been  "a  mistake," 
"there  are  a  lot  of  reasons  to  fire  a  guy,  you  know,  and  the  next  time  it 
won't  be  a  mistake"  (R.  16;  Tr.  82). 
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II.  THE  BOARD'S  CONCLUSION  ON  REMAND 

The  Board  reaffirmed  its  previous  conclusion  that  respondent  Com- 
pany, by  discharging  Abramson  and  Dorbin,  and  by  threatening  to  dis- 
charge Dorbin,  interfered  with  the  exercise  of  the  employees'  rights  under 
Section  7  of  the  Act."^    In  reaching  this  conclusion  the  Board  found  it  un- 
necessary to  determine  whether  the  discharged  employees  had  attempted  to 
act  through  their  bargaining  agent.    Determining  whether  the  employees 
were  filing  a  grievance  within  the  meaning  of  the  proviso  to  Section  9(a) 
of  the  Act,  or  seeking  to  bargain  individually  with  their  employer,  was 
also  considered  unnecessary,  for,  as  the  Board  decided,  in  either  event  the 
employees  were  not  acting  in  derogation  of  their  established  bargaining 
agent  by  seeking  racially  integrated  working  conditions. 

Accordingly,  the  Board  reaffirmed  its  original  order  requiring  the  Com- 
pany to  cease  and  desist  from  the  unfair  labor  practices  found,  to  rein- 
state Abramson-^  with  back  pay  and  to  post  an  appropriate  notice. 

ARGUMENT 

THE  BOARD  PROPERLY  FOUND  THAT  THE  COMPANY 
VIOLATED  SECTION  8(a)(1)  OF  THE  ACT 

A.    Introduction 

In  its  prior  ruUng  herein,  the  Court  affirmed  the  Board's  conclusion 
that  employees  Abramson  and  Dorbin  were  discharged  because  of  their 
efforts  to  secure  racially  integrated  working  conditions.  This  Court  further 
held  that  if  Abramson  and  Dorbin  had  not  been  represented  by  a  collec- 


Member  Brown,  dissenting,  would  have  dismised  the  complaint. 

No  order  requiring  reinstatement  or  back  pay  regarding  Dorbin  was  entered  as 
he  was  offered  and  accepted  full  reinstatement  on  August  7,  and  suffered  no  loss  of 
pay  (R.  34,  n.  6;  Tr.  84). 


tive  bargaining  agent  their  activities  would  undoubtedly  enjoy  the  protec- 
tion of  Section  7  of  the  Act  and  respondent  would  be  guilty  of  an  unfair 
labor  practice  in  discharging  them  because  of  those  activities.    The  ques- 
tion presented  by  the  remand  is  whether  the  employees'  efforts  to  secure 
racially  integrated  working  conditions  loses  the  protection  of  Section  7  by 
virtue  of  the  principle  of  exclusive  bargaining  embodied  in  Section  9(a)  of 
the  Act. 

In  the  circumstances  of  this  case,  the  Board  found  it  unnecessary  to 
determine  whether  Abramson  and  Dorbin  had  attempted  to  act  through 
their  estabhshed  bargaining  representative  before  addressing  their  concerted 
protest  directly  to  their  employer.    The  Board  also  deemed  it  unnecessary 
to  determine  if  the  employees  were  presenting  a  grievance  or  seeking  to 
bargain,  within  the  meaning  of  Section  9(a).    It  was  the  Board's  view  that 
irrespective  of  the  answers  to  these  questions,  the  employer  had  neverthe- 
less committed  an  unfair  labor  practice  in  discharging  Abramson  and  Dor- 
bin.    In  the  Board's  judgment  the  conduct  of  these  two  employees  could 
not  be  considered  to  undercut  or  imperil  the  Union's  status  as  exclusive 
bargaining  agent.    Moreover,  the  Board  noted  that  it  has  never  been  con- 
tended that  these  employees  were  discharged  because  they  failed  to  act 
through  their  bargaining  representative.  Thus,  even  if  that  failure  were  to  ren- 
der an  aspect  of  their  conduct  unprotected,  it  cannot  be  reUed  upon  by  this 
employer  as  an  affirmative  defense  to  the  charged  unfair  labor  practice. 

We  show  below  that  the  Board's  reaffirmance  of  its  initial  order  is 
sustainable  on  either  of  these  grounds.*^ 


The  Board's  finding  that  Company  Branch  Manager  Davis  unlawfully  threatened 
Dorbin  with  discharge  if  he  continued  engaging  in  his  protest  activity  (R.  34,  16;  Tr. 
82)  was  not  discussed  by  the  Court  in  its  original  opinion.    By  its  terms,  this  threat 
would  be  applicable  even  if  Dorbin  proceeded  through  the  Union  in  his  future  efforts 
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B.  Section  9(a)  of  the  Act  did  not  render  unprotected 
the  concerted  activity  of  employees  Abramson  and 
Dorbin 

The  concept  of  exclusive  bargaining  has  its  basis,  of  course,  in  Sec- 
tion 9(a),  which  provides  that  the  representatives  selected  by  the  majority 
"[are]  the  exclusive  representatives  of  all  the  employees  in  such  unit  for 
the  purposes  of  collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours 
of  employment,  or  other  conditions  of  employment  .  .  .  ."    It  has  been 
invoked  to  forbid  an  employer  from  attempting  to  undercut  the  duly  se- 
lected collective  representative  by  ignoring  it  and  bargaining  only  with  the 
individual  employees  themselves  (Medo  Photo  Corp.  v.  N.L.R.B.,  321  U.S. 
678)  or  by  refusing  to  bargain  with  the  selected  representative  in  reliance 
upon  individual  contracts  between  the  employer  and  its  employees  (/./. 
Case  Co.  v.  N.L.R.B.,  321  U.S.  332).    Thus  interpreted,  the  section  serves 
the  cause  of  "orderly  collective  bargaining"  (Medo  Photo  Corp.  v.  N.L.R.B., 
supra,  321  U.S.  at  685),  and  comports  with  the  Act's  declared  policy  of 
encouraging  collective  bargaining.    Section  1  of  the  Act.    The  concept  of 
exclusive  representation  has  also  been  applied  to  render  unprotected  eco- 
nomic pressure  by  employees  which  is  designed  to  achieve  a  purpose  con- 
trary to  that  of  the  chosen  representative/ 


to  change  Tanner's  hiring  policy.   Thus,  the  question  posed  by  the  Court  has  no  bear- 
ing on  this  aspect  of  the  case,  and  the  Board's  cease  and  desist  order  relating  to  this 
threat  should  be  affirmed  irrespective  of  the  correctness  of  the  Board's  decision  on 
remand. 

^N.L.R.B.  V.  Sunset  Minerals,  211  F.2d  224  (C.A.  9)  (minority  walkout  in  viola- 
tion of  contract  to  compel  employer  to  cure  certain  grievances);  N.L.R.B.  v.  Draper 
Corp.,  145  F.2d  199  (C.A.  4)  (minority  strike  found  to  be  interference  with  collective 
bargaining  by  duly  authorized  agent) ;  Plasti-Line,  Inc.  v.  N.L.R.B.,  278  F.2d  482  (C.A. 
6)  (dissident  minority  strike  in  violation  of  no-strike  provision). 


However,  where  the  economic  pressure  of  employees,  albeit  initiated 
by  a  minority,  cannot  be  said  to  undercut  the  bargaining  representative's 
status,  the  protection  of  Section  7  is  not  withdrawn.    See  N.L.R.B.  v.  R.C. 
Can  Co.,  328  F.2d  974,  978-979  (C.A.  5);  Western  Contracting  Corp.  v. 
N.L.R.B.,  322  F.2d  893,  897-899  (C.A.  10);  Hamilton  v.  N.L.R.B.,  160  F.2d 
465,  469-471  (C.A.  6),  cert,  den.,  332  U.S.  762.  Certainly  if  there  were  an 
identity  of  goals  between  the  Union  and  these  protesting  employees,  the 
fact  that  the  Union  did  not  trigger  the  protest  or  the  economic  pressure 
in  support  of  it  would  not  render  the  employees'  conduct  unprotected. 
N.L.R.B.  V.  R.C.  Can  Co.,  supra,  328  F.2d  at  978-979;  Western  Contract- 
ing Corp.  V.  N.L.R.B.,  supra,  322  F.2d  at  S91 ;  Hamilton  v.  N.L.R.B.,  supra, 
160  F.2d  at  469-471 .  On  the  facts  of  this  case,  the  bargaining  representative 
was  precluded  from  taking  a  position  contrary  to  the  employees'  and,  we 
submit,  their  protest  is  entitled  to  protection  under  Section  7  of  the  Act. 

The  bargaining  agent  is  under  a  duty  to  represent  the  employees  fairly, 
and  this  duty  includes  the  requirement  that  it  neither  practice  nor  toler- 
ate racial  discrimination.    See  Local  Union  No.  12,  United  Rubber,  Cork, 
Linoleum  &  Plastic  Workers  of  America,  AFL-CIO  v.  N.L.R.B.,  368  F.2d 
12,  17  (C.A.  5),  cert,  denied,  389  U.S.  837;  Local  1367,  International 
Longshoremen's  Association,  AFL-CIO  (Galveston  Maritime  Association, 
Inc.),  148  NLRB  897;  enforced,  per  curiam,  368  F.2d  1010  (C.A.  5),  cert, 
denied,  389  U.S.  837;  Independent  Metal  Workers  Union  Local  No.  1 
(Hughes  Tool  Company),  147  NLRB  1573.*^    Thus,  if  the  bargaining  agent 


Initial  enforcement  of  a  union's  duty  of  fair  representation  was  procured  in  the 
courts  under  the  doctrine  stated  in  Steele  v.  Louisville  &  Nashville  R.R.,  323  U.S.  192; 
see,  e.g.,  Syres  v.  Local  23,  Oil  Workers,  350  U.S.  892.   In  1962,  the  Board  decided 
that  a  breach  of  the  duty  of  fair  representation  constitutes  an  unfair  labor  practice 
cognizable  under  the  Act.  Miranda  Fuel  Co.,  140  NLRB  181.   While  this  doctrine  on 
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acquiesces  in  the  employer's  discrimination,  it  has  failed  in  its  representa- 
tive duty. 

Therefore,  this  case  cannot  be  classified  with  those  cases  in  which  a 
dissident  minority  group  seeks  to  achieve  a  purpose  at  odds  with  a  bargain- 
ing decision  of  the  chosen  and  exclusive  representative.^    Moreover,  the 
employees'  protest  for  racially  integrated  conditions  reflected  the  avowed 
policy  of  both  their  state  and  nation. ^^    It  should  not  be  assumed  that 
their  bargaining  representative  would  have  taken  a  contrary  unlawful  posi- 
tion.   See,  Local  357,  IBT  V.  N.L.R.B.,  365  U.S.  661,676.    Accordingly, 
as  the  Board  held  (R.  73),  it  must  be  assumed  "that  these  employees  were 
acting  in  accord  with,  and  in  furtherance  of,  the  lawful  position  of  their 
collective  bargaining  agent."    It  would  distort  the  intent  of  Section  9(a) 


initial  review  received  the  acceptance  of  only  one  member  of  a  Second  Circuit  panel 
(N.L.R.B.  V.  Miranda  Fuel  Co.,  Inc.,  326  F.2d  172  (C.A.  2),  the  Board's  position  has 
subsequently  won  firmer  acceptance.   Local  Union  No.  12,  United  Rubber,  Cork,  Lin- 
oleum &  Plastic  Workers  of  America,  AFL-CIO  v.  N.L.R.B.,  supra;  Local  1367,  Inter- 
national Longshoremen's  Association,  AFL-CIO  V.  N.L.R.B.,  supra. 

And  in  Vaca  v.  Sipes,  386  U.S.  171,  a  Supreme  Court  majority,  in  the  course  of 
reversing  a  state  court's  determination  that  a  union  member  could  not  collect  damages 
from  a  union  which  had  not  pressed  his  grievance  against  an  employer  to  arbitration, 
addressed  itself  to  the  question  of  federal  preemption.  Id.,  at  176-188.   A  necessary 
premise  of  the  majority's  discussion  of  the  preemption  issue  "was  its  explicit  assump- 
tion that  unfair  representation  is  an  unfair  labor  practice."    Truck  Drivers  and  Helpers, 
Local  Union  568  v.  N.L.R.B.,  379  F.2d  137,  141-142  (C.A.D.C.).   See  also,  the  con- 
curring opinion  of  Justice  Fortas  in  Vaca,  joined  by  the  Chief  Justice  and  Justice  Har- 
lan.  386  U.S.  at  198  ("a  claim  that  the  union  has  breached  its  statutory  duty  of  fair 
representation  is  a  claim  of  unfair  labor  practice  .  .  .  ."). 

^E.g.,  N.L.R.B.  V.  Sunbeam  Lighting  Co.,  318  F.2d  661  (C.A.  1)\  Harnischfeger 
Corp.  V.  N.L.R.B.,  207  F.2d  575  (C.A.  7);  N.L.R.B.  v.  Draper  Corp.,  145  F.2d  199 
(C.A.  4). 

^^West  Ann.  Cal.  Codes:  Labor  Code  §  1420(a);  Civil  Rights  Act  of  1964,  Title 
VII,  Equal  Employment  Opportunity,  Section  703(a),  78  Stat.  255,  42  U.S.C.  §  2000e- 
2(a). 
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and  offend  public  policy  to  hold  that  the  employees'  expression  of  con- 
cern on  this  vital  issue  was  unprotected.^^ 

In  sum,  while  recognizing  that  Section  9(a)  is  intended,  in  part,  to 
protect  the  majority  choice  against  interference  by  minority  action,  we 
contend  that  where  no  interference  can  possibly  be  shown  it  would  be  un- 
warranted to  require  all  complaints  and  economic  pressure  to  emanate  from 
the  bargaining  representative/^    Here,  there  could  exist  no  conflict  of  pol- 
icies and  hence  the  bargaining  representative  has  not  been  weakened  by 
minority  action.    The  facts  of  this  case  show  simply  that  two  employees 
were  discharged  after  speaking  out  on  a  matter  of  crucial  importance  for 
them  as  members  of  a  bargaining  unit  and  as  citizens.  The  employer  should 
not  be  permitted  to  invoke  Section  9(a)  as  a  post  hoc  justification  for  his 
retahatory  discharges  where,  as  here,  "there  is  not  a  single  stitch  of  evidence 
to  indicate  that  [the  protesting  employees']  action  put  the  Employer  in 
any  sort  of  quandary.    It  was  not  put  in  the  position  of  choosing  between 


^^Black-Clawson  Co.  v.  LAM,  Lodge  355,  District  137,  313  F.2d  179  (C.A.  2), 
does  not  support  a  contrary  conclusion.   The  court  decided  in  that  case  that  Section 
9(a)  "does  not  confer  upon  an  individual  grievant  the  power,  enforceable  in  a  court  of 
law,  to  compel  the  employer  to  arbitrate  his  grievance."   Id.,  at  184.   This  proposition 
(compare  Hughes  Tool  Co.  v.  N.L.R.B.,  147  F.2d  69,  72  (C.A.  5);  Donnelly  v.  United 
Fruit  Co.,  40  N.J.  61,  190  A.2d  825,  and  Vaca  v.  Sipes,  supra,  386  U.S.  at  184-186) 
has  no  application  in  the  instant  case,  where  the  er.nployer  discharged  employees  for 
their  adherence  to  a  position  after  having  conferred  with  them  on  the  matter  of  pro- 
test.  Whether  or  not  these  employees  could  have  sued  their  employer  under  the  con- 
tract cannot  be  deemed  to  control  the  issue  whether  their  activity  in  raising  the  com- 
plaint was  unprotected.   The  "right  to  sue"  under  a  collective  bargaining  agreement 
should  not  be  equated  in  this  case  with  the  Section  7  right  to  be  free  from  retaliatory 
action. 

^^See  Cox,  The  Right  To  Engage  In  Concerted  Activities,  26  Ind.  L.J.  319,  332 
(1951):  "Much  can  be  said  in  favor  of  aggressive  unions  whose  leaders  are  constantly 
pricked  to  action  by  militant  minorities." 
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the  demands  of  the  Union  and  the  demands"  of  Abramson  and  Dorbin. 
N.L.R.B.  V.  R.C.  Can  Co.,  supra,  328  F.2d  at  979. 

C.  The  Company  discharged  Abramson  and  Dorbin  because  of 
its  opposition  to  their  concerted  activity  and  not  because  of 
their  failure  to  act  through  the  Union 

The  Board's  finding,  accepted  by  this  Court,  is  that  Abramson  and 
Dorbin  were  discharged  for  seeking  integrated  working  conditions.    Even 
assuming,  arguendo,  that  these  employees'  protest  had  an  unprotected 
aspect  in  that  they  did  not  proceed  through  their  bargaining  representative, 
it  is  clear  that  they  were  not  discharged  for  that  reason.    The  Company, 
through  its  Santa  Monica  branch  manager,  Frank  Barrial,  freely  discussed 
the  hiring  poHcy  vis-a-vis  Negro  appHcants  with  Abramson  and  Dorbin.    At 
no  time  did  the  Company  decline  to  discuss  their  complaint  on  the  basis 
that  such  discussion  would  interfere  with  "orderly  bargaining"  or  under- 
mine the  recognized  representative.    If  the  Company  was  going  to  take  the 
position  that  it  would  only  deal  with  the  Union  on  this  matter,  it  should 
have  advised  the  employees  of  this  at  the  outset. 

There  is  no  suggestion  that  the  Company  apprised  the  Union  of  the 
employees'  complaint,  even  after  it  had  discharged  them,  and  no  suggest- 
tion  that  the  Company  ever  attached  any  importance  whatever  to  the  fail- 
ure of  the  employees  to  proceed  through  the  Union.    Rather,  supervisor 
Lari  told  Abramson  that  Dorbin  had  been  discharged   because  he   had 
"picketed  with  you  Negro-lovers"  (Tr.  41-42).    Moreover,  Dorbin  was  rein- 
stated the  next  day  and  was  told  that  a  mistake  had  been  made.    At  this 
time  Dorbin's  picketing  activities  were  discussed  and  management  only 
questioned  whether  it  was  right  for  an  employee  to  picket  his  company. 
No  mention  was  made  of  the  failure  to  proceed  through  the  Union  and 
Dorbin  was  obviously  reinstated  notwithstanding  that  failure. 
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This  evidence  when  considered  together  with  the  Company's  carefully 
developed  pretext  for  Abramson's  termination  and  its  explanation  for  the 
reinstatement  offer  to  Dorbin  (Tr.  147-148),  demonstrate&xonclusively  that 
the  principle  of  exclusive  representation  had  nothing  to  do  with  the  dis- 
charge of  these  employees.  Rather,  it  is  clear  that  the  penalty  of  discharge 
was  meted  out  because  the  Company  was  opposed  to  employee  picketing 
aimed  at  obtaining  an  integrated  work  force.    The  presence  of  an  unpro- 
tected element  in  the  means  used  to  obtain  that  object  cannot  serve  as  a 
defense  where  the  employer's  dissatisfaction  relates  solely  to  the  protected 
aspects  of  the  conduct.  SqqN.LR.B.  v.  E.  W.  Buschman  Co.,  380  F.2d  255, 
257-258  (C.A.  6),  cert,  denied,  389  U.S.  \0A5,N.L.R.B.  v.  Anchor  Rome 
Mills,  228  F.2d  775,  782  (C.A.  5);  N.L.R.B.  v.  Murray-Ohio  Mfg.  Co.,  358 
F.2d  948,  950  (C.A.  6);  Cone  Brothers  Contracting  Co.,  158  NLRB  186, 
212.   Cf.  N.L.R.B.  V.  Puerto  Rico  Rayon  Mills,  Inc.,  293  F.2d  941,  946- 
948  (C.A.  \), N.L.R.B.  v.  Berg-Airlectro  Co.,  302  F.2d  474,  475  (C.A.  7). 

Directly  relevant  in  this  connection  are  cases  dealing  with  the  doctrine 
of  condonation.^-^    Those  cases  teach  that  an  employer,  having  once  con- 
doned the  unprotected  aspect  of  concerted  employee  conduct,  may  not 
thereafter  rely  upon  such  activity  as  ground  for  reprisal;  for  by  such  action 
the  employer  "is  indicating  its  real  concern  is  with  the  concerted  nature  of 
the  activity,  and  not  with  its  unprotected  aspects."   Brantley  Helicopter 


^^See,  e.g.,  Confectionery  &  Tobacco  Drivers  v.  N.L.R.B.,  312  F. 2d  108,  113 
(C.A.  2);  N.L.R.B.  v.  E.  A.  Laboratories,  188  F.2d  885,  886-887  (C.A.  2),  cert,  denied, 
342  U.S.  SI \;  Stewart  Die  Casting  Corp.  v.  N.L.R.B.,  114  F.2d  849,  855-856  (C.A.  7), 
cert,  denied,  312  U.S.  680;  N.L.R.B.  v.  Aladdin  Industries,  125  F.2d  377,  382  (C.A. 
7),  cert,  denied,  316  U.S.  106;  Alabama  Marble  Co.,  83  NLRB  1047,  1048,  enforced, 
per  curiam,  185  F.2d  1022  (C.A.  5),  cert,  den.,  342  U.S.  S23; Brantley  Helicopter  Corp., 
135  NLRB  1412,  1416-1418.   Comp^e  N.L.R.B.  v.  Marshall  Car,  Wheel  &  Foundry 
Co.,  218  F.2d  409,  414  (C.A.  5);  Plasti-Line,  Inc  v.  N.L.R.B.,  278  F.2d  482,  485 
(C.A.  6). 
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Corp.,  supra,  135  NLRB  at  1418.    Here,  as  shown  above,  the  Company 
voluntarily  acceded  to  the  employees'  requests  to  discuss  a  condition  of 
employment.    Having  discharged  the  employees  not  because  they  sought 
to  deal  directly  with  him  but  because  of  their  concerted  adherence  to  the 
object  of  an  iiitegrated  work  force,  the  defense  of  direct  bargaining  should 
not  be  open  to  it.^'^ 

D.  The  alleged  partial  termination  of  respondent's  business  sub- 
sequent to  the  proceedings  below  is  irrelevant  here 

Noting  that  after  the  completion  of  the  instant  case  on  remand,  the 
Board  reopened  another  case  against  respondent  and  consolidated  that  case 
with  two  other  pending  cases  to  determine  certain  issues  of  successorship, 
respondent  argues  here  (R.  84)  that  this  case  should  be  remanded  for  the 


^'^In  N.L.R.B.  V.  Lundy  Manufacturing  Corp.,  316  F.2d  926  (C.A.  2),  cert,  de- 
nied, 375  U.S.  895,  a  Section  9(a)  defense  was  rejected,  and  an  employer  was  found 
to  have  unlawfully  refused  to  bargain  with  a  dissident  employee  group.   In  reaching 
that  conclusion  the  court  emphasized  that  no  grievance  machinery  existed  through 
which  the  dissident  group  could  have  presented  its  complaints.    Id.,  at  926.    Here, 
whether  or  not  such  machinery  existed,  it  is  clear  that  the  Company  was  not  insisting 
upon  that  procedure;  and  that,  therefore,  its  discharge  of  Abramson  and  Dorbin  had 
no  relationship  to  its  rights  or  the  rights  of  the  exclusive  representative  under  the  col- 
lective bargaining  agreement. 

Contrary  to  the  assertion  in  respondent's  Answer,  we  respectfully  submit  that  the 
Board's  decision  on  remand  was  consistent  with  the  Court's  direction  that  it  consider 
to  what  extent  Section  9(a)  limits  or  removes  the  protection  afforded  Abramson  and 
Dorbin  by  Section  7.   The  Board's  determination  that  the  discharged  employees  could 
not  have  been  acting  in  derogation  of  a  lawful  position  of  their  bargaining  agent  obvi- 
ated the  need  for  reopening  the  record  or  determining  whether  the  employees  were 
presenting  a  grievance.   Accordingly,  the  Board's  decision  was  well  within  its  discretion 
at  this  stage  of  the  proceeding.    See  N.L.R.B.  v.  Don  Juan  Co.,  185  F.2d  393,  394 
(C.A.  2);N.L.R.B.  v.  Western  &  Southern  Life  Insurance  Co.,  391  F.2d  119,  121  (C.A. 
3);  N.L.R.B.  v.  Lundy  Manufacturing  Corp.,  316  F.2d  921,  923  (C.A.  2),  cert,  denied, 
375  U.S.  895.   Cf.  F.T.C.  v.  Colgate-Palmolive  Co.,  380  U.S.  374,  382-384;  F.CC  v. 
Pottsville  Broadcasting  Co.,  309  U.S.  134,  145. 
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purpose  of  consolidation  even  "if  the  Court  finds  that  Respondent  violated 
the  Act"  in  order  that  two  other  companies-allegedly  successors— may  be 
joined  as  respondents  and  a  decision  may  be  made  "consistent"  with  the 
consolidated   case   now   pending  before   the   Board.     It  remains  unclear 
whether  respondent  is  asserting  that  its  alleged  discontinuance  of  certain 
of  its  business  operations  renders  this  enforcement  proceeding  moot,  or 
that  possible  liability  of  its  "successors"  must  be  determined  before  the 
Board's  order  herein  can  be  enforced.    In  either  case,  we  submit,  respond- 
ent is  incorrect. 

The  Board's  order,  in  pertinent  part,  requires  the  reinstatement,  with 
backpay,  of  employee  Abramson  and  the  posting  of  appropriate  notices. 
If  respondent  is  contending  that  it  would  be  unable  to  comply  with  these 
provisions  because  it  is  no  longer  owner  of,  or  connected  with,  the  employ- 
ing business,  such  is  not  a  defense  to  the  entry  of  a  decree.    If  its  order  is 
enforced,  the  Board  will  determine,  in  a  subsequent  proceeding,  whether 
compliance  with  all  or  part  of  its  order  is  possible  and  will,  of  course, 
excuse  the  non-performance  of  any  "impossible"  obligation.    Moreover,  if 
the  Board  were  to  insist  upon  unwarranted  acts  of  compliance,  the  right 
of  a  defunct  respondent  would  be  fully  protected  by  the  Court  in  the 
ensuing  contempt  action. 

This  was  precisely  the  approach  which  the  Supreme  Court  followed 
in  Southport  Petroleum  Co.  v.  N.L.R.B.,  315  U.S.  100.  There,  the  employer 
argued  that  the  Board's  order  (directing  it  to  cease  and  desist  from  certain 
unfair  labor  practices,  to  post  notices  and  to  reinstate  employees  with  back- 
pay) should  not  De  enforced  because  the  corporation  involved  had  been 
dissolved  and  its  assets  transferred  to  totally  disinterested  purchasers.  The 
Supreme  Court  affirmed  the  Court  of  Appeals'  refusal  to  permit  the  em- 
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ployer  to  adduce  additional  evidence  establishing  the  dissolution  and  trans- 
fer, commenting  as  follows  {Ibid.,  at  106-107): 

Implicit  in  the  reinstatement  provision  of  the  Board's  order 
was  a  condition  of  the  continued  operation  by  the  offend- 
ing employer  (of  his  business) .  .  .  Whether  there  was  a  bona 
fide  discontinuance  and  a  true  change  of  ownership— which 
would  terminate  the  duty  of  reinstatement  created  by  the 
Board's  order— or  merely  a  disguised  continuance  of  the  old 
employer,  does  not  clearly  appear,  and  accordingly,  is  a 
question  of  fact  properly  to  be  resolved  by  the  Board  on 
direct  resort  to  it,  or  by  the  Court  if  contempt  proceedings 
are  instituted. 

The  additional  evidence  was  immaterial  for  the  further 
reason  that  the  Board's  order  ran  not  only  to  the  petitioner, 
but  also  to  its  'officers,  agents,  successors,  and  assigns.' 
[footnote  omitted]    Granting  the  truth  of  every  one  of  peti- 
tioner's allegations,  it  still  is  possible  that  the  Board's  order 
may  yet  be  the  basis— and  the  indispensable  basis— of  liabil- 
ity on  the  part  of  any  of  these  persons,  regardless  of  any 
present  incapacity  of  petitioner  to  perform,  or  liability  on 
its  part  for  failure  to  perform,  its  duty  of  reinstatement. 

In  essentially  identical  situations  numerous  other  courts  of  appeals 
have  granted  full  enforcement  of  the  Board's  order  holding  that  the  extent 
to  which  compliance  is  possible  is  properly  determined  by  the  Board  in  a 
subsequent  proceeding.   N.L.R.B.  v.  Haspel,  228  F.2d  155,  156  (C.A.  2); 
N.L.R.B.  V.  Somerset  Classics,  Inc.,  193  F.2d  613,  615-616  (C.A.  2),  cert, 
denied,  344  U.S.  S\6;  N.L.R.B.  v.  Lamar  Creamery  Co.,  246  F.2d  8,  10 
(C.A.  5);  N.L.R.B.  v.  Talladega  Cotton  Factory,  Inc.,  213  F.2d  209,  215 
(C.A.  5);  N.L.R.B.  v.  Cordele  Mfg.  Co.,  172  F.2d  225  (C.A.  5);  N.L.R.B. 
V.  Caroline  Mills,  Inc.,  167  F.2d  212,  214  (C.A.  5);  N.L.R.B.  v.  Electric 
Steam  Radiator  Corp.,  321  F.2d  733,  738  (C.A.  6);N.L.R.B.  v.  Acme  Mat- 
tress, Inc.,    192  F.2d  524  (C.A.  7);  Indianapolis  Power  &  Light  Co.   v. 
N.L.R.B.,  122  F.2d  757,  765  (C.A.  7),  cert,  denied,  315  U.S.  S04;NL.R.B. 
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V.  National  Garment  Co.,  166  F.2d  233,  238-239  (C.A.  8),  cert,  denied, 
334  U.S.  845.    Thus,  we  submit,  respondent's  allegation  (R.  83  that  it  "is 
not  longer  engaged  in  the  taxicab  business"  is  not  grounds  for  a  refusal  to 
enforce  the  Board's  order.^-^ 

If  respondent  is  claiming  that  the  other  companies  it  names— Pacific 
Coast  Transportation  Company  and  West  Coast  Transportation  Co.— must 
be  joined  as  respondents  in  this  case  before  an  enforceable  decree  can  issue, 
it  is  also  in  error.    The  Board  in  Perma-Vinyl  Corp.,  164  NLRB  No.  1 19, 
65  LRRM  1168,  enforcement  pending  sub  nom.,  United  States  Pipe  & 
Foundry  Co.  v.  N.L.R.B.,  No.  24,837  (C.A.  5),  announced  the  rule  that 
an  independent  purchaser  of  a  continuing  enterprise,  who  takes  with  knowl- 
edge of  outstanding  unremedied  unfair  labor  practice  charges,  will  ordinar- 
ily be  held  responsible  for  remedying  the  unfair  labor  practices  of  its  pred- 
ecessor.   The  unfair  labor  practice  in  the  instant  case  occurred  in  July  and 
August  of  1963,  two  years  before  the  alleged  transfer  of  respondent's  busi- 
ness.   The  Board's  order  in  this  case  runs  to  respondent's  "successors  and 
assigns"  (R.  35).    As  pointed  out  above,  the  Board  may  "defer  its  consid- 
eration of  the  remedial  detail  whether  its  order  can  be  directed  derivatively 
against  parties  other  than  the  employer  actually  found  guilty  of  the  unfair 
labor  practice  in  question."  N.L.R.B.  v.  C  C  C  Associates,  Inc.,  306  F.2d 
534,  540  (C.A.  2).  If  these  companies  are  successors,  they  could  have  inter- 
vened in  this  proceeding.    Moreover,  as  purchasers  of  the  employing  enter- 
prise, they  will  have  full  opportunity  to  litigate  the  issue  of  their  liability 


In  any  event,  the  backpay  obligation  remains  even  if  respondent  is  no  longer 
in  the  taxicab  business  and  it  is  possible  that  there  may  be  substantially  equivalent  em- 
ployment to  which  Abramson  could  be  reinstated  in  those  portions  of  respondent's 
enterprise  which  are  still  in  operation. 
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at  the  compliance  stage  of  this  proceeding  when  a  decree  enforcing  the 
Board's  order  issues. 

In  any  event,  respondent  has  no  standing  to  ask  that  this  decree  should 
not  issue  because  other  parties  may  be  involved  in  questions  of  compliance. 
It  can  show  no  prejudice  in  the  litigation  of  the  unfair  labor  practice  here; 
and,  as  noted  {supra,  pp.  15-17),  it  will  have  the  opportunity  to  litigate  its 
own  ability  to  remedy  the  unfair  labor  practice  when  compliance  becomes 
an  issue.    In  sum,  respondent  can  rely  upon  neither  a  claim  of  inabiUty  to 
comply  nor  the  asserted  interests  of  other  potential  parties  at  the  compli- 
ance stage,  as  a  means  to  avoid  the  issuance  of  an  order  against  it  in  the 
proceeding  pending  before  this  Court. 

CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted  that  a  decree  should 
issue  enforcing  the  Board's  order  in  full. 

ARNOLD  ORDMAN, 

General  Counsel, 

DOMINICK  L.  MANOLI, 

Associate  General  Counsel, 

MARCEL  MALLET-PREVOST, 

Assistant  General  Counsel, 

MICHAEL  N.  SOHN, 
JOHN  E.  NEVINS, 

Attorneys, 

National  Labor  Relations  Board. 
July  1968. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  136,  73  Stat.  519,  29  U.S.C.,  Sees.  \5\,et  seq.)  are  as 
follows: 

RIGHTS  OF  EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to  self-organization, 
to  form,  join,  or  assist  labor  organization,  to  bargain  collec- 
tively through  representatives  of  their  own  choosing,  and 
to  engage  in  other  concerted  activities  for  the  purpose  of 
collective  bargaining  or  other  mutual  aid  or  protection,  and 
shall  also  have  the  right  to  refrain  from  any  or  all  of  such 
activities  except  to  the  extent  that  such  right  may  be  af- 
fected by  an  agreement  requiring  membership  in  a  labor  or- 
ganization as  a  condition  of  employment  as  authorized  in 
section  8(a)(3). 

UNFAIR  LABOR  PRACTICES 

Sec.  8(a)    It  shall  be  an  unfair  labor  practice  for  an  em- 
ployer— 

(1)  to  interfere  with,  restrain,  or  coerce  employees  in 
the  exercise  of  the  rights  guaranteed  in  section  7 ; 

REPRESENTATIVES  AND  ELECTIONS 

Sec.  9(a)    Representatives  designated  or  selected  for  the 
purposes  of  collective  bargaining  by  the  majority  of  the  em- 
ployees in  a  unit  appropriate  for  such  purposes,  shall  be  the 
exclusive  representatives  of  all  the  employees  in  such  unit 
for  the  purposes  of  collective  bargaining  in  respect  to  rates 
of  pay,  wages,  hours  of  employment,  or  other  conditions 
of  employment:    Provided,  That  any  individual  employee 
or  a  group  of  employees  shall  have  the  right  at  any  time  to 
present  grievances  to  their  employer  and  to  have  such  griev- 
ances adjusted,  without  the  intervention  of  the  bargaining 
representative,  as  long  as  the  adjustment  is  not  inconsistent 
with  the  terms  of  a  collective-bargaining  contract  or  agree- 
ment then  in  effect:    Provided,  further,  That  the  bargaining 
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representative  has  been  given  opportunity  to  be  present  at 
such  adjustment. 

PREVENTION  OF  UNFAIR  LABOR  PRACTICES 

*  *  * 

Sec.  10(c)  *  *  *  If  upon  the  preponderance  of  the  testi- 
mony taken  the  Board  shall  be  of  the  opinion  that  any  per- 
son named  in  the  complaint  has  engaged  in  or  is  engaging 
in  any  such  unfair  labor  practice,  then  the  Board  shall  state 
its  findings  of  i"act  and  shall  issue  and  cause  to  be  served  on 
such  person  an  order  requiring  such  person  to  cease  and  de- 
sist from  such  unfair  labor  practice  and  to  take  such  affir- 
mative action  including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  poHcies  of  this 
Act:    *  *  * 

*  *  * 

(e)   The  Board  shall  have  power  to  petition  any  court 
of  appeals  of  the  United  States,  .  .  .  within  any  circuit  .  . . 
wherein  the  unfair  labor  practice  in  question  occurred  or 
wherein  such  person  resides  or  transacts  business,  for  the 
enforcement  of  such  order  and  for  appropriate  temporary 
relief  or  restraining  order,  and  shall  file  in  the  court  the  rec- 
ord in  the  proceedings,  as  provided  in  section  2112  of  title 
28,  United  States  Code.    Upon  the  filing  of  such  petition, 
the  court  shall  cause  notice  thereof  to  be  served  upon  such 
person,  and  thereupon  shall  have  jurisdiction  of  the  proceed- 
ing and  of  the  question  determined  therein,  and  shall  have 
power  to  grant  such  temporary  rehef  or  restraining  order 
as  it  deems  just  and  proper,  and  to  make  and  enter  a  de- 
cree enforcing,  modifying,  and  enforcing  as  so  modified,  or 
setting  aside  in  whole  or  in  part  the  order  of  the  Board. 
No  objection  that  has  not  been  urged  before  the  Board,  its 
member,  agent,  or  agency,  shall  be  considered  by  the  court, 
unless  the  failure  or  neglect  to  urge  such  objection  shall  be 
excused  because  of  extraordinary  circumstances.    The  find- 
ings of  the  Board  with  respect  to  questions  of  fact  if  sup- 
ported by  substantial  evidence  on  the  record  considered  as 
a  whole  shall  be  conclusive.    If  either  party  shall  apply  to 
the  court  for  leave  to  adduce  additional  evidence  and  shall 
show  to  the  satisfaction  of  the  court  that  such  additional 
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evidence  is  material  and  that  there  were  reasonable  grounds 
for  the  failure  to  adduce  such  evidence  in  the  hearing  be- 
fore the  Board,  its  member,  agent,  or  agency,  the  court  may 
order  such  additional  evidence  to  be  taken  before  the  Board, 
its  member,  agent,  or  agency,  and  to  be  made  a  part  of  the 
record.  .  .  .    Upon  the  fihng  of  the  record  with  it,  the  juris- 
diction of  the  court  shall  be  exclusive  and  its  judgment  and 
decree  shall  be  final,  except  that  the  same  shall  be  subject 
to  review  by  the  .  .  .  Supreme  Court  of  the  United  States 
upon  writ  of  certiorari  or  certification  as  provided  in  section 
1254  of  title  28. 
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No.  22,676 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 


> 


Tanner  Motor  Livery,  Ltd., 

Respondent. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


BRIEF  OF  RESPONDENT 
TANNER  MOTOR  LIVERY,  LTD. 


JURISDICTION 
This  case  is  before  the  Court  upon  the  petition  of 
the  National  Labor  Relations  Board  pursuant  to  Sec- 
tion 10(e)  of  the  National  Labor  Relations  Act,  as 
amended,  for  enforcement  of  the  Board's  order  issued 
against  Respondeent  on  Jime  30,  1967  (166  NLRB  No. 
135).  On  Jime  29,  1965,  this  Court  rendered  its  de- 
cision (349  F.  2d  1)  remanding  the  Board's  order  in 
the  original  proceeding,  issued  on  September  29,  1964 
(148  NLRB  1402).  The  Court  has  jurisdiction  imder 
Sections  10(e)  and  10(f)  of  the  Act. 


STATEMENT  OF  THE  CASE 
The  Board  fomid  that  Martin  Abramson,  a  taxicab 
driver  employed  by  respondent  at  its  Santa  Monica 
branch,  approached  Respondent's  branch  manager, 
Frank  Barrial,  on  July  23,  1967,  regarding  the  pos- 
sibility of  Respondent's  hiring  as  a  taxicab  driver  one 
Elbei-t  Kellough,  a  Negro  with  pre\doiis  experience  as 
a  driver.  Barrial  informed  Abramson  that  he  had 
no  objections  to  hiring  a  Negro  and  that  he  had  on 
file  the  application  of  a  NegTO  whom  he  intended  to 
hire  at  the  first  oppoiiimity,  but  that  there  were 
presently  no  openings.  Barrial  interviewed  Kellough 
the  following  day,  and  gave  him  an  application  which 
subsequently  was  filed.  (R.  13;  Tr.  7,  94,  95.) 

On  July  2-4,  1967,  Aljramson  and  Sanford  Dorbin 
separately  conferred  with  Barrial  alwut  Respondent's 
hiring  policies,  specifically  with  regard  to  the  hiring  of 
negroes.  (R.  13-14;  Tr.  17-19,  64-66.)  At  all  times 
material  hereto,  Respondent's  taxicab  drivers  had 
an  exclusive  bargaining  representative.  Chauffeur's 
Union,  Local  640,  an  affiliate  of  the  Teamsters. 
Neither  the  record  herein  nor  the  Board's  findings  dis- 
closes that  either  Abramson  or  Dorbin  at  any  time 
contacted  the  imion  regarding  the  hiring  of  negroes 
by  Respondent,  the  racial  composition  of  Respondent's 
driver  force,  or  any  other  matter. 

Subsequently,  on  July  24  and  25,  1967,  Abramson 
was  involved  in  two  accidents  which  caused  damage 
to  his  taxicab.  He  was  advised  on  August  29,  1967  of 
his  discharge  because  of  the  accidents.  (R.  14;  Tr.  33- 
34.) 


On  August  1,  1967,  Abramson,  with  representatives 
of  civil  rights  gToups,  began  picketing  Respondent's 
l>remises.  Dorbin  joined  the  picket  line  on  August  6. 
He  was  discharged  but  immediately  reinstated  with 
the  ad\dce  that  a  mistake  had  been  made.  (R.  16; 
Tr.  103.) 

The  Board  determined  in  its  initial  decision  that 
Abramson  and  Dorbin  had  engaged  in  a  concerted  ac- 
tivity to  persuade  Respondent  to  hire  additional  ne- 
groes, and  that  they  were  discharged  for  engaging  in 
that  acti^^-ty.  The  Board  further  held  the  said  ac- 
iiviiy  was  protected  imder  Section  7  of  the  Act,  and 
therefore  that  the  discharge  of  these  employees  Avas  a 
Adolation  of  Section  8(a)(1)  of  the  Act.  The  Board 
also  held  that  Dorbin  had  been  threatened  Avith  dis- 
charge in  an  independent  A^olation  of  Section  8(a)  (1) 
of  the  Act.  Respondent  was  ordered  to  reinstate 
Abramson  with  payment  of  backpay  and  to  post  ap- 
propriate notice. 

This  Cornet,  in  its  prior  decision  herein,  held  that 
if  Abramson  and  Dorbin  had  not  been  represented  by 
a  collective  bargaining  agent  their  activities  would  be 
protected  under  Section  7  of  the  Act.  However  the 
Court  stated  in  its  opinion  that  because  of  the  pro- 
Aasions  of  Section  9(a)  of  the  Act  such  protection  did 
not  necessarily  api)ly  when  there  is  an  established 
collective  bargaining  representative  having  a  contract 
with  the  employer  and  the  employees  do  not  act  or 
seek  to  act  through  that  representative.  The  Court 
remanded  this  case  to  the  Board  for  further  consider- 
ation of  the  question  whether  the  employee  activity 
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here  involved  was  protected  in  view  of  the  application 
of  Section  9(a). 

The  Board,  one  member  dissenting,  reaffirmed  its 
pre^aous  decision  that  Respondent  interfered  with 
the  exercise  of  the  employees'  rights  imder  Section  7 
of  the  Act  and  thereby  violated  Section  8(a)(1)  of  the 
Act.  The  Board  disposed  of  the  question  put  by  this 
Court  for  which  the  case  was  remanded,  by  stating 
that  a  findmg  that  Abramson's  and  Dorbin's  acti^dties 
were  improtected  because  of  the  collective  bargaining 
agreement  between  the  Union  and  Respondent  "would 
be  offensive  to  public  policy".  No  authority  was  cited 
in  the  Board's  opinion  for  this  conclusion. 


ISSUE  TO  BE  DETERMINED 
Are  the  activities  of  Abramson  and  Dorbin  here 
involved  protected  activities  within  the  meaning  of 
Section  7  of  the  Act,  in  view  of  the  fact  that  the  em- 
ployees did  not  act  or  seek  to  act  through  the  ex- 
clusive collective  bargaining  representative  as  required 
by  Section  9(a)  of  the  Act? 


ARGUMENT 

I.     RESPONDENT  DID  NOT  VIOLATE   SECTION  8(a)(1) 
OF  THE  ACT. 
A.    Introduction. 

The  Board  in  its  opinion  on  remand  did  not  con- 
sider either  of  two  critical  questions  of  fact  presented 
in  this  proceedings.  The  first  such  question  is  whether 


Abramson  and  Dorbin  attempted  to  act  through  their 
exclusive  bargaining-  representative,  Local  640,  before 
presenting  their  demand  directly  to  the  employer.  The 
record  herein,  and  the  Board's  findings  below,  indicate 
that  the  Union  was  bypassed  completely.  Second,  the 
Board  ignored  the  question  whether  the  employees 
were  attempting  to  bargain  or  whether  instead  they 
were  presenting  a  grievance  under  Section  9(a)  of  the 
Act.  The  Board's  opinion  siunmarily  disposes  of  both 
questions  with  the  follo\Adng  statement: 

' '  The  record  does  not  establish  whether  Abram- 
son and  Dorbin  had  attempted  to  act  through 
their  established  bargaining  representative  before 
addressing  their  concerted  protest  directly  to  their 
Employer.  In  our  opinion,  however,  such  a  finding 
is  not  essential  herein.  Nor  do  we  find  it  neces- 
sary, as  suggested  by  tlie  Court,  to  determine 
whether  the  employees  were  filing  a  grievance 
under  the  pro\4so  to  Section  9(a),  or  whether 
they  were  attempting  to  bargain  individually  with 
their  Employer.  For,  in  either  event,  the  em- 
ployees were  not  acting  in  derogation  of  their 
established  bargaming  agent  by  seeking  to  elimi- 
nate what  they  deemed  to  be  a  morally  un- 
conscionable, if  not  an  imlawful,  condition  of 
emplojTnent." 

The  Board  then  deals  with  the  question  to  which  it 
was  directed  by  this  Court  to  apply  its  administrative 
expei-tise,  by  conclusively  assmning  that  Abramson 
and  Dorbin  were  acting  in  accord  with  and  in  further- 
ance of  the  lawful  position  of  their  collective  bargain- 
ing agent.   The  opinion  goes  on  to  state : 


''For  the  Board  to  find,  therefore,  that  the  em- 
ployees' otherwise  protected  concerted  activities 
herein  were  rendered  unprotected  by  virtue  of  an 
existing  collective-bargaining  agTeement  between 
the  Union  and  the  Respondent  would  be  offensive 
to  public  policy." 

No  authority  whatsoever  is  cited  for  this  proposition. 

B.  Section  9(a)  of  the  Act  Renders  Unprotected  the  Activity  of 
Abramson  and  Dorbin  Because  It  Constituted  an  Attempt  to 
Bargain  Which  Bypassed  the  Exclusive  Barg-aining  Repre- 
sentative. 

The  clear  mandate  of  Section  9(a)  of  the  Act  is 
that  employees  must  bargain  through  the  collective 
bargaining  representative  if  such  exists.^  The  limited 
exception  provided  is  mth  respect  to  personal  griev- 
ances, which  an  employee  may  present  directly,  so 
long  as  the  adjustment  is  not  inconsistent  with  the 
collective  bargaining  agreement  and  the  bargaining 
representative  has  been  given  an  opportunity  to  be 
present  at  such  adjustment.  The  purpose  of  the 
statute  in  so  explicitly  limiting  private  bargaining  by 
employees  was  stated  l^y  the  Supreme  Court  in  Medo 


i"(a)  Representatives  designated  or  selected  for  the  purposes 
of  collective  bargaining  by  the  majority  of  the  employees  iti  a 
unit  appropriate  for  such  purposes,  skall  he  the  exclusive  repre- 
sentatives of  all  the  employees  in  such  unit  for  the  purposes  of 
collective  bargaining  in  respect  to  rates  of  pay,  wages,  hours  of 
employment,  or  other  conditions  of  employment :  Provided,  That 
any  individual  employee  or  group  of  employees  shall  have  the 
right  at  any  time  to  present  grievances  adjusted,  without  the 
intervention  of  the  bargaining  repi^esentative,  as  long  as  the  ad- 
justment is  not  inconsistent  with  the  terms  of  a  collective-bargain- 
ing contract  or  agreement  then  in  effect:  Provided  further.  That 
the  bargaining  representative  has  been  given  opportunity  to  be 
present  at  such  adjustment."  (Emphasis  supplied.) 


Photo  Supply  Corp.  v.  NLRB,  321  U.S.  678,  in  which 
the  Court  held  that  Section  9(a)  placed  on  the  em- 
ployer the  duty  to  bargain  only  with  the  representa- 
tive and  not  with  individual  groups  of  employees.  The 
opinion  states: 

' '  That  it  is  a  violation  of  the  essential  principle 
of  collective  bargaining  and  an  infringement  of 
the  Act  for  the  employer  to  disregard  the  bar- 
gaining representative  by  negotiating  with  indi- 
vidual employees,  whether  a  majority  or  a 
minority,  with  respect  to  wages,  hours  and  work- 
ing conditions  was  recognized  by  this  Court  in 
J.  I.  Case  Co.  v.  Labor  Board,  321  U.S.  332.  The 
statute  guarantees  to  all  employees  the  right  to 
bargain  collectively  through  their  chosen  repre- 
sentatives. Bargaining  earned  on  by  the  employer 
directly  with  the  employees,  whether  a  minority 
or  majority,  who  have  not  revoked  their  designa- 
tion of  a  bargaining  agent,  would  be  subversive 
of  the  mode  of  collective  bargaining  which  the 
statute  has  ordained,  as  the  Board,  the  expert 
body  in  this  field,  has  found." 

See  also  Virginian  Raihvay  Co.  v.  System  Federation, 
300  U.S.  515,  in  which  the  Supreme  Court  also  held 
that  the  Act  "imposes  the  affiiTnative  duty  to  treat 
only  with  the  representative  and  hence  the  negative 
duty  to  treat  with  no  other." 

The  instant  case  is  to  be  distinguished  from  such 
cases  as  NLRB  v.  Washington  Ahiminum  Co.,  370 
U.S.  9,  where  the  employees  had  no  bargaining  agent. 
The  long  established  and  exclusive  representative  of 
Tanner's  taxicab  drivers  was  Local  640  of  the  Chauf- 


feur's  Union;  also  a  collective  bargaining  agreement 
was  in  effect,  and  under  it  an  established  grievance 
procedure  was  available. 

The  Courts  of  Appeal  have  consistently  upheld  the 
exclusive  representation  principle  set  forth  in  Section 
9(a).  In  NLBB  v.  Draper  Corp.  (CA  4th)  45  F.  2d 
199,  the  court  held  that  the  firing  of  41  employees  who 
engaged  in  a  ''wildcat"  strike  did  not  constitute  a 
violation  of  Section  8(a)(1)  of  the  Act.  The  opinion 
states : 

"Even  though  the  majority  of  the  employees  in 
an  industry  may  have  selected  their  bargaining 
agent  and  the  agent  may  have  been  recognized 
by  the  employer,  there  can  be  no  effective  bar- 
gainmg  if  small  groups  of  employees  are  at 
liberty  to  ignore  the  bargaining  agency  thus  set 
up,  take  i)articular  matters  into  their  own  hands 
and  deal  independently  with  the  employer.  The 
whole  purpose  of  the  act  is  to  give  to  the  em- 
ployees as  a  whole,  through  action  of  a  majority, 
the  right  to  bargain  with  the  employer  with  re- 
spect to  such  matters  as  wages,  hours  and  condi- 
tions of  work." 

See  also  McQiiay-N orris  Manufactuing  Co.  v.  NLRB 
(CA.  7th)  116  F.  2d  748;  Texarkana  Bus  Co.  v. 
NLRB  (CA.  8th)  119  F.  2d  480;  North  Electric  Man- 
tifacturiiu/  Co.  v.  NLRB  (CA.  6th)  123  F.  2d  887. 

The  contention  of  the  Board  in  response  to  the 
mandate  of  Section  9(a)  is  that  "if  there  was  an 
identity  of  goals  between  the  Union  and  these  protest- 
ing employees,  the  fact  that  the  Union  did  not  trigger 
the  protest  .   .   .   would  not  render  the  employees' 


conduct  unprotected."  Petitioner's  brief,  page  9.  The 
next  step  in  the  argimient  is  that  since  the  bargaining 
representative  was  obliged  to  oppose  racial  discrimi- 
nation, such  identity  of  goals  between  the  individual 
employees  and  the  Union  must  have  existed. 

Several  critical  fallacies  are  present  in  this  posi- 
tion, which  we  believe  to  be  novel.  First,  Section  9(a) 
does  not  by  its  plain  terms  protect  the  exclusive  bar- 
gainmg  power  of  the  representative  only  in  those 
situations  in  wliich  the  representative's  goals  are  in 
conflict  with  those  of  individual  employees  or  groups 
of  employees  who  might  seek  to  deal  directly  with  the 
employer.  The  Act  pro^ddes  that  the  selected  repre- 
sentative shall  be  the  exclusive  representative  of  all 
the  emploijees  in  the  unit  for  the  purpose  of  bargain- 
ing in  respect  to  conditions  of  employment.  The  pur- 
pose of  this  pro^dsion,  as  this  Court  observed  in  its 
previous  opinion  in  this  case,  is  "to  encourage  the 
practice  and  procedure  of  collective  bargaining."  The 
Couri  goes  on  to  state: 

'".  .  .  To  that  end  the  Act  sets  up  an  elaborate 
procedure  whereby  a  collective  bargaining  repre- 
sentative of  employees  can  be  identified  and  des- 
ignated and  then  gives  to  such  a  representative 
a  preferred  status  in  dealing  wdth  the  employer  in 
relation  to  terms  and  conditions  of  employment." 

Thus  it  is  manifest  that  Section  9(a)  establishes  a 
procedure  for  orderly  collective  bargaining,  which 
neither  the  employer  nor  the  employees  may  disre- 
gard. Medo  Photo  Supply  Corp.,  supra.  The  applic- 
ability   of    this    procedure    does    not    depend    upon 
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whether  the  goals  of  indi^ddual  employees  or  groups 
of  employees  are  identical  to  those  of  the  Union,  nor 
whether  such  goals  are  woi-thy.  To  sustain  the  Board's 
argument  would  be  to  place  upon  employers  an  in- 
tolerable burden  of  determining  on  a  case  by  case 
basis  whether  it  might  safely  bargain  directly  with 
individual  employees,  or  whetlier  doing  so  would  con- 
stitute an  unfair  bargaining  practice.  Of  course  the 
effect  of  such  a  holding  upon  the  status  of  the  unions 
could  be  devastating." 

In  the  case  at  bar,  the  record  does  not  disclose 
whether  Local  640  supported  tlie  objectives  of  Abram- 
son  and  Dorbin  that  Respondent  hire  additional 
negroes  and  vary  the  racial  co^mposition  of  its  force 
of  taxicab  drivers.  If  we  assiune,  as  has  the  Board, 
that  the  Union  must  have  shared  these  goals,  the 
statutory  requirement  that  the  employees  proceed 
through  their  l>argainmg  representative  is  even  more 
cogent.  They  had  nothing  to  lose  and  a  great  deal  to 
gain  in  seeking  tiie  assistance  of  Local  640. 

None  of  the  cases  cited  by  the  Board  in  its  brief 
herein  supports  its  argamient  that  individual  employ- 
ees are  permitted  to  bargain  directly  with  the  em- 
ployer, bypassing  the  representative,  in  regard  to 
racial  hiring  and  policies.  In  NLBB  v.  R.  C.  Can 
Company  (C.  A.  5th)  328  F.  2d  974,  a  "quickie 
strilce"  by  a  substantial  number  of  employees  was  held 
to  be  a  protected  activity  because  it  was  in  support 
of  objectives  the  union  was  then  actively  attempting 


2The  AFL-CIO  filed  with  the  Board  a  brief  as  amicus  curiae 
in  the  proceedings  on  remand. 
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to  implement.  ObAdously  the  employee  activity  could 
not  there  undercut  collective  ])argaining"  procedures, 
nor  was  the  employer  there  required  to  choose  be- 
tween the  Union  and  the  individual  employees.  The 
same  analysis  applies  to  the  similar  situations  in 
Western  Contracting  Corporation  v.  NLBB  (C.  A. 
10th)  322  F.  2d  893,  and  HamiJton  v.  NLRB  (C.  A. 
6th)  160  F.  2d  465,  cert.  den.  332  U.  S.  762. 

The  Board's  asumption  that  the  position  herein  of 
the  employees  and  Local  640  must  have  been  identical 
does  not,  even  if  it  is  correct,  pertain  to  the  issue  be- 
fore the  Coiu't.  Section  9(a)  provides  a  procediwe  for 
orderly  collective  bargaining.  Medo  Photo  Supply 
Corp.,  supra.  Ig-noring  this  procedure  could  only 
midercut  tiie  Union  and  its  policies  and  programs 
designed  to  effect  the  hiring  of  Negroes.  Permitting 
individual  employees  freely  to  bypass  bargaining  rep- 
resentatives in  such  a  matter  could  obviously  wreak 
havoc  with  the  status  of  Unions  at  least  among  their 
minority  group  members,  and  might  well  militate 
against  the  ultimate  attainment  of  civil  rights  objec- 
tives. 

The  Boai'd  seems  to  argue  that  Respondent  was 
obliged  to  ad\ise  Abramson  and  Dorbin  that  they 
should  proceed  through  the  Union — also  that  the  em- 
ployer should  have  apprised  the  Union  of  the  em- 
ployees' complaint.  No  authority  is  cited  for  this 
novel  contention.  Obviously  the  employer  cannot  be 
responsible  for  conducting  commimication  between 
the  employees  and  their  bargainuig  representative.  In 
any  case  the  exclusive  bargaining  power  of  the  union 
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under  Section  9(a)  camiot  be  diininislied  by  any  such 
omission  of  the  employer. 

C.  Abramson's  and  Dorbin's  Activity  Was  Not  the  Presenting 
of  a  Grievance  Within  the  Meaning  of  Section  9(a)  of  the 
Act. 

The  only  circumstance  in  which  Section  9(a)  of  the 
Act  permits  individual  employees  or  a  group  of  em- 
ployees to  bypass  the  collective  bargaining  representa- 
tive is  with  respect  to  the  presenting  of  personal 
grievances.  The  necessity  of  limiting  this  exception 
was  very  well  pointed  out  by  this  Court  in  its  earlier 
decision  in  the  instant  case: 

''If  'grievances'  is  held  to  cover  any  complaint 
or  request  of  the  employees  relating  to  terms  and 
conditions  of  emplojTnent,  there  may  develop  a 
sort  of  continuous  'collective-bargaining,'  under 
the  guise  of  presenting  grievances,  that  could 
be  inimicable  to  the  effective  operation  of  the  col- 
lective-bargaining contract.  If  employees  who 
thus  present  *  gi'ievances'  to  their  employer  may 
also  resort  to  a  picket  line  when  they  think  that 
the  employer  has  not  properly  responded  to  their 
demands,  the  ])urposes  of  the  Act  might  well  be 
defeated.  There  appears  to  be  a  difference  be- 
tween collective  bargaining  and  presenting  griev- 
ances, else  why  did  the  Congress  limit  the  proviso 
in  section  9(a)  to  grievances?  Thus  the  desire  of 
emploj^ees  for  non-discriminatory  hirbig,  while  a 
proper  subject  for  collective  bargaining,  may  not 
be  a  proper  basis  for  a  grievance."  Tanner,  5. 

The  Courts  and  the  Board  have  consistently  taken  a 
restrictive  ^dew  of  the  application  of  the  proviso  of 
Section  9(a)   regarding  grievances.  In  Hughes  Tool 
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Co.  V.  National  Labor  Belations  Board  (CCA.  5tli) 
147  F.  2d  69,  the  Court  analyzed  the  distinction  be- 
tween collective  bargaining  in  respect  to  conditions 
of  employment,  and  dealing  with  an  employer  regard- 
ing grievances.  The  opinion  defines  gi'ievances  as 
'^ usually  the  claims  of  individuals  or  small  gToups 
that  their  rights  under  the  collective  bargain  have  not 
been  respected."  The  opinion  further  states: 

''These  claims  may  involve  no  question  of  the 
meaning  and  scope  of  the  bargain,  but  only  some 
qufstio7i  of  fact  or  conduct  peculiar  to  the  em- 
ployee, not  affecting  the  unit."  Hughes,  70.  (Em- 
phasis added.) 

Another  Court  of  Appeals  has  defined  "grievances" 
as  involving  "secondary  disputes"  in  contrast  to  dis- 
putes over  working  conditions.  West  Texas  Utilities 
Co.  V.  National  Labor  Belations  Board  (C.A.D.  of  C) 
206  F.2d  442.  The  Board  has  held  that  wage  incon- 
sistencies involving  individual  employees  are  a  proper 
subject  for  grievances.  B.  F.  Goodrich  Co.,  89  NIjRB 
1151. 

Respondent  contends  that  the  racial  composition  of 
the  employer's  working  force  is  manifestly  in  the 
nature  of  a  Avorking  condition,  and  a  matter  for  col- 
lective bargaining.  This  view  is  supported  by  the  de- 
cision of  the  Supreme  Court  in  Neiv  Negro  Alliance  v. 
Sanitary  Grocery  Co.  303  U.S.  552,  which  held  that 
the  picketing  of  a  gi^ocery  store  by  a  group  of  negroes 
for  the  purpose  of  enforcing  a  request  that  the  store 
employ  negroes,  was  an  acti^dty  protected  from  in- 
junction by  the  TSTorris-LaGruardia  Act,  29  U.S.C, 
Chapter  6.  The  Court  stated: 
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"The  Act  does  not  concern  itself  with  the  back- 
ground or  the  motives  of  the  dispute.  The  desire 
for  fair  and  equitable  conditions  of  employment 
on  the  pai-t.  of  persons  of  any  race,  color,  or  per- 
suasion, and  the  removal  of  discriminations 
against  them  by  reason  of  their  race  or  religious 
beliefs  is  (juite  as  important  to  those  concerned  as 
fairness  and  equity  in  tei-ms  and  conditions  of 
employment  can  be  to  trade  or  craft  unions  or 
any  form  of  labor  organization  or  association.  .  ." 
New  Neyro  Alliance,  561. 

The  Norris-LaGruardia  Act  applies  to  labor  disputes 
including  "any  controversy  concerning  the  terms  or 
condition  of  employment,  or  concerning  the  associa- 
tion or  representation  of  persons  in  negotiating,  fix- 
ing, maintaining,  changing,  or  seeking  to  arrange 
terms  or  cx)nditions  of  emploj^nent."  Section  13(c). 
See  also  Steele  v.  Louisville  d-  Nashville  B.B.  Co. 
323  U.S.  192;  Moore  v.  Illinois  Central  R.  Co. 
(CCA.  5th)  112  Fed.  959. 

As  the  Court  noted  in  its  earlier  opinion,  many 
important  collective  bargaining  agreements  now  con- 
tain provisions  against  discrimination  by  reason  of 
race.  Tanner,  4.  Also,  the  Ci\dl  Rights  Act  of  1964, 
42  U.S.C,  Sec.  2()00e-2(a),  categorizes  racial  discrimi- 
nation as  a  condition  of  emplo}Tnent.  Section  703(a) 
(1)  of  the  Act  provides: 

(a)  It  shall  be  an  unlawful  employment  prac- 
tice for  an  employer — 

(1)  to  fail  or  refuse  to  hire  or  to  discharge 
any    individual,    or    otherwise    to    discriminate 
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ag'ainst  any  individual  with  resi>ect  to  his  com- 
pensation, terms,  conditions,  or  i^ri^dleges  of  em- 
ployment, because  of  such  individual's  race,  color, 
religion,  sex,  or  national  origin ; 

The  only  reasonable  interpretation  of  Section  9(a) 
of  the  National  Labor  Relations  Act  is  that  the  racial 
composition  of  the  employer's  working  force  qualifies 
as  a  working  condition  withiii  the  meaning  of  the 
provision,  and  is  a  proper  subject  for  the  ojjeration  of 
the  collective  bargaining  machinery.  Bypassing  the 
exclusive  representative  in  such  a  matter  could  not 
only,  as  this  coui't  has  recognized,  be  inimicable  to  the 
collective  bargaining  contract;  it  might  also  be  inimi- 
cable to  employees'  civil  rights  by  excluding  the  agency 
and  the  procedures  with  far  greater  capacity  to  secure 
a  remedy  than  the  efforts  of  indi\Tidual  employees. 

Even  if  Abramson's  and  Dorbin's  complaint  were 
the  proper  subject  for  a  grievance.  Section  9(a)  re- 
quires that  the  bargaining  representative  must  have 
been  given  the  opportunity  to  be  present  at  the  ad- 
justment. The  record  does  not  indicate  that  Local  640 
was  given  such  opportunity,  or  that  it  was  even  noti- 
fied of  the  demand. 

In  conclusion,  Respondent  respectfully  urges  that 
this  Court  not  here  interpret  the  Act,  we  believe  for 
the  first  time,  in  such  a  manner  that  the  hiring  of 
negroes  is  removed  from  collective  bargaining,  and 
made  the  subject  of  sporadic  tinkering  by  individuals 
such  as  that  here  indulged  in  by  Abramson  and  Dor- 
bin. 
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II.  THE  CASE  SHOULD  BE  REMANDED  FOR  DISPOSITION  CON- 
SISTENT WITH  THE  BOARD'S  DECISION  IN  CASES 
PRESENTLY  PENDING  BEFORE  THE  BOARD  WHICH  WILL 
DETERMINE  WHETHER  AND  TO  WHAT  EXTENT  SUCCES- 
SOR EMPLOYERS  ARE  OBLIGATED  TO  REMEDY  THE 
UNFAIR  LABOR  PRACTICES  ALLEGED  AGAINST  THE 
RESPONDENT. 

Respondent  herein  is  one  of  the  employers  involved 
in  three  cases  now  before  the  National  Labor  Rela- 
tions Board,  and  presently  pending  decision  by  the 
Trial  Examiner.  These  cases  are  Nos.  31-CA-40  (for- 
merly 21-CA-6448),  31-CA-339,  and  31-CA-479  (for- 
merly 21-CA-7254),  which  have  been  consolidated  for 
hearing.  On  August  9,  1967  the  Board  issued  an  order 
reopening  the  record  and  remanding  the  proceedings 
to  the  Regional  Director  for  Region  31  for  the  pur- 
pose of  arranging  a  further  hearing  before  the  Trial 
Exajniner  to  detennine  whether,  and  if  so  to  what 
extent  and  on  what  basis  certain  individuals  doing 
business  as  Pacific  Coast  Tl^anspoi'tation  Company 
("Pacific") 5  and  West  Coast  Transportation  Co., 
("West  Coast")  are  obligated  to  remedy  the  unfaii* 
labor  practices  alleged  against  Respondent  herein, 
Taimer  Motor  Livery,  Ltd. 

The  said  Pacific  acquired  Respondent's  taxicab  ser- 
vice (the  employer  of  Abramson  and  Dorbin)  on  or 
about  July  19,  1965,  and  West  Coast  subsequently  suc- 
ceeded to  the  business.  Respondent  is  no  longer  en- 
gaged in  the  taxicab  business. 

On  June  11,  1968,  the  Trial  Examiner  issued  his 
Supplemental  Decision  in  Case  No.  31-CA-40  in  which 
it  was  held  that  Tanner  ceased  to  be  employer,  within 
the  meaning  of  Section  2(2)  of  the  Act,  of  the  em- 
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ployees  of  Tanner's  taxicah  business  (which  included 
Abramson  and  Dorbin)  on  October  5,  1965.  The  Sup- 
plemental Decision  holds  that  Pacific  succeeded  Tan- 
ner as  employer  on  October  5,  1965,  and  that  West 
Coast  succeeded  as  employer  on  December  31,  1965. 

Tanner  filed  exceptions  to  the  Examiner's  Sup- 
plemental Decision,  contending  that  it  was  succeeded 
by  Pacific  on  July  19,  1965,  the  date  specified  by  the 
parties  for  the  transfer  of  the  taxicab  business. 

Case  No.  31-CA-40  has  now  been  transferred  to  the 
Board  and  is  pending  decision,  as  are  the  related 
cases  Nos.  31-CA-339  and  31-CA-479,  in  which  the 
Trial  Examiner  issued  his  decision  on  June  25,  1968. 

Since  the  unfair  labor  practices  alleged  against 
Respondent  in  the  instant  proceedings  also  involved 
employees  of  the  taxicab  service,  and  occurred  prior 
to  Respondent's  sale  of  the  business  on  or  about  July 
19,  1965,  the  determination  of  the  Board  in  Case  No. 
31-CA-40  and  the  related  cases  whether  Pacific  and 
West  Coast  are  obligated  to  remedy  the  alleged  unfair 
labor  practices  of  Respondent  is  directly  relevant  to 
the  order  here  presented  for  enforcement. 

This  objection  was  not  urged  before  the  Board  be- 
cause the  order  of  the  Board  reopening  the  record 
and  remanding  the  related  cases  for  consideration  of 
the  question  of  the  obligations  of  the  successor  entities 
for  Respondent's  alleged  unfair  labor  practices  had 
not  been  issued  until  August  9,  1967,  well  after  com- 
pletion of  the  Board's  proceedings  on  remand  in  the 
instant  case.  The  Board  issued  its  Supplemental  De- 
cision and  Order  herein  on  June  30,  1967.  Respond- 
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ent  contends  that  there  exist  extraordinary  circum- 
stances within  the  meaning  of  Section  10(e)  of  the 
National  Labor  Relations  Act. 

Respondent  respectfully  submits  that  if  the  Court 
finds  that  Respondent  violated  the  Act,  the  Board's 
request  for  enforcement  should  be  denied  and  the 
case  should  be  remanded  in  order  that  Pacific  and 
West  Coast  be  joined  as  respondents,  and  the  case  be 
disposed  of  consistent  with  the  Board's  decisions  in 
Cases  Nos.  31-CA-40,  31-CA-339  and  31-CA-479. 


CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  requested 
that  a  decree  enforcing  the  Board's  Order  in  full,  or 
in  part,  be  denied. 

Dated,  San  Francisco,  California, 
Januaiy  15,  1969. 

Respectfully  submitted, 

Berol,  Loughran  &  Geernaert, 
By  Bruce  R.  Geernaert, 
John  O.  Hargro^^, 
Attorneys  for  Respondent 
Tanner  Motor  Livery,  Ltd. 
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L 
JURISDICTIONAL  STATEMENT  OF  FACTS 

On  June  14,  1967,  the  Federal  Grand  Jury  sitting  at  Tuc- 
son, Arizona,  returned  an  Indictment  charging  Paul  Edward 
Simon,  Appellant  herein  and  Synthia  Anne  Simon  in  three 


1 


Counts.  (Clerk's  Transcript  of  Record,  page  4.  Hereinafter  the 
Clerk's  Transcript  of  Record  will  be  referred  to  as  "RC";  the 
Reporter's  Transcript  will  be  referred  to  as  "RT,"  the  number 
following  will  refer  to  the  page,  and  the  number  following 
"L"  will  refer  to  the  line;  Appellant  Paul  Edward  Simon  will 
be  referred  to  as  Paul  or  Appellant,  and  Synthia  Anne  Simon 
will  be  referred  to  as  "Synthia." ) 

The  three  counts  charged  as  follows:  Count  I  charged  Paul 
and  Synthia  with  a  conspiracy  to  import  24  pounds,  1  Va  ounces 
of  marijuana  in  violation  of  21  U.S.C.  §176a.  Count  II  charged 
Paul  and  Synthia  with  a  substantive  violation  of  21  U.S.C. 
§176a,  occurring  on  or  about  May  26,  1967,  involving  the 
said  marijuana  and  Va  ounce  of  Hashish.  Count  III  charged 
Paul  and  Synthia  with  a  substantive  violation  of  18  U.S.C. 
§545  involving  72  amphetamine  and  barbiturate  pills  and  27 
percodan  tablets  (RC  4-6).  Paul  and  Synthia  appeared  per- 
sonally and  by  retained  counsel,  and  pleaded  not  guilty  on 
June  26,  1967  (RC,  page  20). 

Trial  was  held  on  October  26,  1967,  before  Judge  James 
A.  Walsh  (RT  5).  Before  the  Government  rested,  Govern- 
ment's counsel  out  of  the  hearing  of  the  jury  moved  to  dismiss 
Count  I  as  to  both  defendants  and  Counts  II  and  III  as  to 
Synthia  Anne  Simon  and  the  Court  granted  the  motion  (RT 
116,  L  10-20). 

Appellant  moved  for  judgment  of  acquittal  on  the  weight 
of  the  evidence  and  on  the  grounds  the  statute,  21  U.S.C.  §176a, 
forced  a  defendant  to  incriminate  himself  (RT  118).  The 
Court  denied  the  motion  (RT  118).  Appellant  offered  his 
own  testimony  and  rested  (RT  135,  L  22).  Appellant's  coun- 
sel did  not  renew  his  motion  (See  RT  135-136;  counsel's  ar- 
gument, RT  136-144;  144-150;  150-153;  Court's  instruaions 


to  the  jury,  153-168;  counsel  had  nothing  further,  RT  168, 
L  20-22). 

The  jury  returned  a  verdirt  of  guilty  as  to  Counts  II  and 
III  (RT  170,  L  1-5). 

On  November  6,  1967,  Appellant  was  adjudged  guilty 
on  Counts  II  and  III  and  sentenced  to  five  years  on  Count  II 
and  two  years  on  Count  III,  to  be  served  concurrently  to  sen- 
tence imposed  on  Count  II  ( RC  Item  7 ) . 

On  November  6,  1967,  Appellant  filed  Notice  of  Appeal 
(RC  Item  8).  Appellant  remained  on  bond. 

The  Trial  Court  had  jurisdiction  by  the  provisions  of  18 
U.S.C.  §3231.  This  Court  has  jurisdiction  of  this  appeal  by 
the  provisions  of  28  U.S.C.  §1291. 

n. 

STATEMENT  OF  FACTS 

On  Friday,  May  26,  1967,  William  Zimmerman  was  on 
duty  at  the  Grand  Avenue  Gate,  Nogales,  Arizona,  port-of- 
entry  from  Mexico  (RT  19,  L  1-16).  Zimmerman  saw  Paul 
and  Synthia  enter  the  United  States  from  Mexico  in  a  car  ( RT 
19,  L  23  to  20,  LI).  Synthia  was  lying  in  the  back  seat  and 
Paul  was  driving  (RT  20,  L  6-8).  He  took  no  declaration  but 
directed  them  to  the  Secondary  Inspection  area  since  they  stated 
they  were  coming  from  Guaymas,  Mexico  (RT  20,  L  13  to 
21, L9). 

Zimmerman  later  went  to  the  inspection  area  and  saw 
Inspector  Plemens  and  Eccleston  removing  packages  from  the 
springs  of  the  rear  seat  and  was  told  by  them  that  a  package 


on  the  inspeaion  table  had  been  removed  from  under  the 
dashboard  (RT  22,  L  9-24).  He  believed  it  was  Eccleston  who 
told  him  (RT24,  L8-9). 

Plemens  testified  that  he  asked  Paul  and  Synthia  for  a 
declaration  and  they  declared  nothing  (RT  27,  L  6-9). 
Plemens  testified  that  Eccleston,  who  was  now  stationed  in  the 
Virgin  Islands  (RT  26,  L  19-23),  had  assisted  him  in  the 
search  of  the  car  (RT  27,  L  22-23).  Plemens  identified  Gov- 
ernment's exhibits  1  through  24  as  the  packages  he  and  Eccles- 
ton removed  from  the  rear  seat  springs  (RT  28,  L  13  to  30, 
L  17).  Paul  and  Synthia  were  advised  they  were  under  arrest 
and  their  rights  were  read  to  them  as  follows: 

"A  I  told  them  that:  'You  are  both  under  arrest  as 
suspects  for  smuggling  marijuana  and  that  you  don't  have 
to  say  anything.  If  you  do  waive  your  rights,  desire  to  waive 
your  rights,  anything  you  say  can  be  used  against  you;  and 
that  you  are  entitled  to  a  lawyer  of  your  choosing.  If  you 
can't  furnish  one  yourself,  that  one  will  be  provided  for 
you  at  the  proper  time.'  And  I  didn't  attempt  to  question 
them  then."  (RT  40,  L  21  to  41,  L  7) 

The  Court  held  a  hearing  out  of  the  presence  of  the  jury 
and  found  the  statement  which  follows  voluntary  and  not  in 
response  to  any  question  (RT  33,  L  21  to  39,  L  15).  Paul 
apologized  to  his  wife,  stated  he  was  willing  to  pay  the  tax 
(RT42,  L6-8). 

Plemens  identified  Government's  Exhibit  51  and  52  by 
his  initials  and  that  these  exhibits  and  Government's  Exhibits 
1  through  24  were  turned  over  to  Customs  Agent  John  Dennis 
(RT45,Ll4to  17). 

Plemens  identified  the  contents  of  Government's  Exhibit 
53  and  that  they  were  turned  over  to  Agent  Dennis  (RT  50). 


Francis  Baker  testified  he  saw  a  bag  which  appeared  to  be 
like  Government's  Exhibit  52  in  the  hands  of  one  of  the 
Inspectors  while  the  car  in  question  was  being  searched  (RT 

53,  L  6-23).  He  could  not  state  if  it  was  Eccleston  or  Plemens, 
but  it  was  the  inspector  standing  by  the  passenger  side   (RT 

54,  L  4-11).  Plemens  stood  on  the  driver's  side  (RT  49). 

(Since  the  balance  of  the  chain  of  custody  is  not  in  issue, 
it  will  not  be  set  out. ) 

Government's  Exhibit  54  was  identified  by  Agent  Dennis 
as  being  two  pills  he  found  on  Paul's  person  (RT  70).  (Upon 
observation  by  the  jurors  Exhibit  54  was  similar  to  the  tablets 
which  were  in  Government's  Exhibit  51). 

Customs  Port  Investigator  Everett  Turner  transported  Paul 
to  the  Customs  Agency  for  processing  (RT  73,  L  1-11).  A 
hearing  was  held  out  of  the  presence  of  the  jury  (RT  73,  L 
16  to  75,  L  8).  The  Court  permitted  the  statement  in  (RT 
75,  L  8).  Turner  asked  Paul  if  he  was  sure  he  didn't  want  to 
call  an  attorney  and  Paul  replied  "he  thought  he  needed  a 
marriage  counselor  worse  than  a  lawyer."  (RT  76,  L  4-7) 

Paul  took  the  stand  and  testified  as  follows:  That  he  and 
his  wife,  Synthia,  had  been  staying  in  Ajijic,  Mexico,  and  had 
driven  up  to  Guaymas,  Mexico,  to  visit  friends  and  didn't  find 
them  at  home  (RT  119-120).  They  spent  the  night  on  the 
beach  and  next  morning  Synthia  attempted  to  light  a  beach 
fire,  and  her  leg  was  burned  by  gasoline  (RT  121). 

Paul  attempted  to  start  his  car  and  then  sought  the  aid 
of  some  four  or  five  Mexicans  who  were  on  the  beach  also 
(RT  121).  Two  of  them  offered  to  drive  them  to  a  doctor 
they  knew  (RT  122,  L  12-17).  The  doaor  did  not  answer 
or  was  not  at  home  (RT  122,  L  19-23).  The  two  Mexicans 


then  drove  them  to  a  pharmacy,  where  she  was  treated  with 
an  ointment  and  given  something  for  the  pain  (RT  123,  L 
9-11).  The  two  Mexicans  were  asked  by  Paul  to  try  and  bring 
his  car  back  (RT  123,  L  11-15).  They  were  gone  half  an 
hour  (RT  123,  L  17-21).  Paul  testified  that  his  wife  preferred 
to  return  to  the  United  States,  even  though  it  was  four  hours 
away  (RT  123,  L  23  to  124,  L  3). 

They  arrived  at  the  border  and  he  asked  Zimmerman  for 
first  aid,  and  was  informed  there  was  no  first  aid  facility  at  the 
border  (RT  124,  L  25  to  125,  L  3). 

He  then  described  the  search  and  stated  he  apologized  to 
his  wife  about  the  delay  (RT  125 ) . 

After  he  was  under  arrest  he  may  have  said  something 
similar  to  what  Turner  testified  to  (RT  127,  L  10-13). 

In  cross-examination  Paul  identified  the  pills  and  the  Zig- 
Zag  cigarette  papers.  Government's  Exhibit  55,  which  were 
found  on  his  person  (RT  132,  L  18-20)  and  admitted  he 
had  no  tobacco  with  him  (RT  133,  L  1-2).  He  denied  seeing 
the  manicured  marijuana  and  the  other  contents  of  Govern- 
ment's Exhibit  53  (RT  133,  L  3-5). 

He  denied  offering  to  Plemens  to  pay  the  tax  on  the  mari- 
juana immediately  after  being  arrested  for  smuggling  mari- 
juana (RT  134,  L  22-25). 

III. 

OPPOSITION  TO 
SPECIFICATION  OF  ERRORS 

1.  The  Trial  Court  did  not  err  in  failing  to  grant  the  Mo- 
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tion  for  Acquittal  as  to  Count  II  at  the  close  of  the  Govern- 
ment's case. 

2.  The  Trial  Court  did  not  err  in  failing  to  grant  the 
Judgment  of  Acquittal  as  to  Count  III  on  the  grounds  that 
21  U.S.C.  §176a  violates  the  privilege  against  self-incrim- 
ination. 

IV. 
SUMMARY  OF  ARGUMENT 

1.  The  sentence  imposed  as  to  Count  II  was  to  run  con- 
currently as  to  Count  III  and,  therefore,  the  Court  need  not 
review  the  evidence  as  to  Count  III;  furthermore,  Appellant 
did  not  renew  his  motion  at  the  close  of  all  the  evidence. 

2.  Compliance  with  21  U.S.C.  §176a  would  not  constitute 
self-incrimination  under  Federal  or  State  law. 

V. 

ARGUMENT 

1.  The  sentence  imposed  as  to  Count  II  was 
to  run  concurrently  as  to  Count  III  and,  therefore, 
the  Court  need  not  review  the  evidence  as  to  Count 
III;  furthermore.  Appellant  did  not  renew  his 
motion  at  the  close  of  all  the  evidence. 

This  Circuit  has  held  many  times  there  is  no  need  to  re- 
view evidence  on  a  separate  count  when  the  sentences  are 
concurrent  and  do  not  exceed  what  could  be  imposed  on  either 
count.  Fenton  v.  United  States  (9th  Cir.,  1962)  308  F.2d 
246;  Castro  v.  United  States  (9th  Cir.,  1963)  323  F.2d  683; 
Page  V.  United  States  (9th  Cir.,  1966)  356  F.2d  337. 


Furthermore,  Appellant  did  not  renew  his  motion  at  the 
close  of  all  the  evidence.  (Please  see  the  Jurisdiaional  State- 
ment herein.)  Thus,  this  contention  may  be  deemed  wavied. 
Robbins  v.  United  States  (9th  Cir.,  1965)  345  F.2d  930. 

However,  should  the  Court  review  the  evidence  in  the  light 
most  favorable  to  the  Government,  Glasser  v.  United  States 
(1942)  315  U.S.  60,  62  S.Ct.  457,  86  L.Ed.  680,  it  would 
find  that  Zimmerman  testified  that  he  saw  the  bag  on  the 
inspeaion  table  next  to  the  car  and  was  told  it  was  found  under 
the  dashboard  (RT  22,  L  16  to  23,  L  7),  and  Plemens  identi- 
fied his  initials  on  the  brown  paper  bag.  No  objection  was 
made  to  this  testimony.  Hearsay  testimony  is  subjea  to  objec- 
tion, but  if  not  objected  to  is  competent  evidence.  Udall's  Ari- 
zona Law  of  Evidence  §12,  page  24. 

It  is  respeafully  submitted  that  the  conviction  on  Count 
III  should  be  sustained  since  the  sentence  imposed  was  con- 
current to  the  sentence  imposed  on  Count  II. 

2.  Compliance  with  21  U.S.C.  §176a  would 
not  constitute  self-incrimination  under  Federal  or 
State  law. 

Appellant  argues  that  to  comply  with  21  U.S.C.  §176a 
would  compel  one  to  incriminate  oneself  under  the  Federal 
marijuana  laws  citing  Marchetti  v.  United  States  (1968)  390 
U.S.  39,  19  L.Ed.  2d  889;  Grosso  v.  United  States  (1968)  390 
U.S.  62,  19  L.Ed  2d  923;  Haynes  v.  United  States  (1968) 
390  U.S.  85,  19  LEd.  2d 

He  likens  26  U.S.C.  §4701  and  the  sections  following  to 
those  of  the  wagering  tax,  i.e.,  that  they  were  designed  to  elicit 
information  in  use  for  prosecutions.  It  is  respectfully  submitted 
that  they  do  not. 
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Sections  4701  through  4736  of  Title  26,  U.S.C.,  cover 
narcotic  drugs,  which  drugs  are  not  in  issue  in  this  case. 

Sections  4741  through  4774  of  Title  26  U.S.C,  do  cover 
marijuana. 

Title  26  U.S.C.  §4741  imposes  the  tax.  Title  26  U.S.C 
§4742  provides  for  the  Treasury  Secretary  to  issue  order  forms 
for  transfer  of  marijuana.  Title  26  U.S.C.  §4743  provides  the 
tax  stamps  shall  be  affixed  to  the  order  form.  Title  26  U.S.C. 
§4744  prohibits  possession  of  marijuana  not  in  or  from  the 
original  stamped  package,  and  only  Government  and  State 
officials  are  exempted.  Title  26  U.S.C.  §4745  provides  for 
forfeiture  of  such  marijuana. 

Title  26  U.S.C.  §4751  imposes  a  tax  on  importers,  manu- 
facturers, etc.,  producers,  physicians,  dentists,  etc.,  persons  en- 
gaged in  research;  persons  not  otherwise  taxed  and  millers. 
Title  26  U.S.C.  §4752  provides  for  the  computation  and  lia- 
bility for  the  tax.  Title  26  U.S.C.  §4753  provides  for  the  regis- 
tration of  those  upon  whom  the  tax  is  imposed  in  26  U.S.C. 
§4753.  Title  26  U.S.C.  §4754  requires  the  registrants  to  make 
returns  upon  demand.  Title  26  U.S.C.  §4755  prohibits  failure 
to  register  and  to  pay  the  tax  and  exempts  employees  of  those 
who  have  registered,  and  employees  of  common  carriers,  those 
delivering  for  a  physican  who  has  prescribed  it,  etc.  Title  26 
U.S.C.  §4756  makes  seaions  4701  and  4721  applicable  inso- 
far as  not  inconsistent. 

Title  26  U.S.C.  §4761  defines  person,  marijuana  producer, 
transfer  or  transferred.  Title  26  U.S.C.  §4762  provides  for  the 
administration  of  this  part  of  the  chapter  in  Puerto  Rico  and 
the  Virgin  Islands. 

Title  26  U.S.C.  §4771  provides  for  the  method  of  payment 
of  the  stamps.  Title  26  U.S.C.  §4772  provides  for  the  exemp- 
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tion  of  employees  of  those  who  have  registered  and  paid  the 
tax,  and  government  and  state  officials.  Title  26  U.S.C.  §4773 
provides  for  the  inspection  of  returns,  order  forms  and  pre- 
scriptions. Title  26  U.S.C.  §4774  provides  for  the  territorial 
extent  of  the  law. 

Practically  every  state,  if  not  all  states,  have  adopted  the 
Uniform  Narcotic  Act;  Arizona's  is  found  in  Arizona  Revised 
Statutes,  Seaions  36-1001  et  seq. 

A.R.S.  §36-1001   (16)  provides: 

"  'Official  written  order'  means  an  order  written  on  a 
form  provided  for  that  purpose  by  the  United  States  com- 
missioner of  narcotics,  under  any  laws  of  the  United  States 
making  provision  therefor,  if  such  order  forms  are  author- 
ized and  required  by  federal  law,  and  if  no  such  order  form 
is  provided,  then  on  an  official  form  provided  for  that  pur- 
pose by  the  board  of  health." 

A.R.S.  §36-1002.05  provides  in  part: 

"A.  Every  person  who  knowingly  grows,  plants,  culti- 
vates, harvests,  dries,  or  processes  any  marijuana,  or  any 
part  thereof,  or  who  knowingly  possesses  any  marijuana, 
except  as  otherwise  provided  by  law,  shall  be  punished  by 
imprisonment  in  the  state  prison  for  not  less  than  one 
year  nor  more  than  ten  years  but  for  the  first  offense  the 
court  may  impose  a  fine  not  exceeding  one  thousand  dol- 
lars, imprisonment  in  the  county  jail  not  exceeding  one 
year  or  both." 

A.R.S.  §36-1002.06  provides  in  part: 

"A.  Every  person  who  possesses  for  sale  any  marijuana 
except  as  otherwise  provided  by  law  shall  be  punished  by 
imprisonment  in  the  state  prison  for  not  less  than  two  years 
nor  more  than  ten  years,  and  shall  not  be  eligible  for  re- 
lease upon  completion  of  sentence,  or  on  parole,  or  on 
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any  other  basis  until  be  bas  served  not  less  than  two  years 
in  prison." 

A.R.S.  §36-1002.07  prohibits  importation  and  transporta- 
tion in  the  state. 

A.R.S.  §36-1005  provides: 

"A.  A  duly  licensed  manufacturer  or  wholesaler  may 
sell  and  dispense  narcotic  drugs  to  any  of  the  following 
persons,  but  only  on  official  written  orders: 

"1.  A  manufacturer,  wholesaler  or  apothecary. 

"2.  A  physician,  osteopath,  dentist  or  veterinarian. 

"3.  A  person  in  charge  of  a  hospital  or  laboratory,  but 
only  for  use  by  or  in  such  institutions  for  scientific  or  medi- 
cal purposes. 

"B.  A  duly  licensed  manufacturer  or  wholesaler  may 
sell  narcotic  drugs  to  any  of  the  following  persons: 

"1.  On  a  special  written  order  accompanied  by  a  certifi- 
cate of  exemption,  as  required  by  the  federal  narcotic  laws, 
to  a  person  in  the  employ  of  the  United  States  government 
or  of  any  state,  territorial,  district,  county,  municipal  or 
insular  government,  purchasing,  receiving,  possessing  or 
dispensing  narcotic  drugs  by  reason  of  his  oflScial  duties. 

"2.  A  person  in  charge  of  any  ship  or  aircraft,  when 
such  ship  or  aircraft  is  not  in  port,  upon  which  no  physician 
is  regularly  employed,  for  the  actual  medical  needs  of  a 
person  on  board,  and  only  in  pursuance  of  a  special  order 
on  a  form  approved  by  a  commissioned  medical  officer  or 
assistant  surgeon  of  the  United  States  public  health  service. 

"3.  A  person  in  a  foreign  country  if  the  provisions  of 
the  federal  narcotic  laws  are  complied  with. 

"C.  An  official  written  order  for  any  narcotic  drug 
shall  be  signed  in  duplicate  by  the  person  giving  it  or  by  his 
duly  authorized  agent.  The  original  shall  be  presented  to  the 
person  who  sells  or  dispenses  the  narcotic  drugs  named 
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therein.  In  event  of  the  acceptance  of  such  order  by  said 
person,  each  party  to  the  transaction  shall  preserve  his  copy 
of  such  order  for  a  period  of  two  years  in  such  a  way  as  to 
be  readily  accessible  for  inspection  by  any  public  officer  or 
employee  engaged  in  the  enforcement  of  this  article.  It 
shall  be  deemed  a  compliance  with  this  subsection  if  the 
parties  to  the  transaction  have  complied  with  the  federal 
narcotic  laws,  respecting  the  requirements  governing  the 
use  of  order  forms. 

"D.  Possession  of  or  control  of  narcotic  drugs  obtained 
as  authorized  by  this  section  shall  be  lawful  if  in  the  regular 
course  of  business,  occupation,  profession,  employment  or 
duty  of  the  possessor. 

"E.  A  person  in  charge  of  a  hospital  or  a  laboratory, 
or  in  the  employ  of  this  or  any  other  state,  or  of  any  politi- 
cal subdivision  thereof,  or  a  proper  officer  of  a  ship  or  air- 
craft, who  obtains  narcotic  drugs  under  the  provisions  of 
this  article  shall  administer,  dispense  or  otherwise  use  such 
drugs  only  for  scientific  or  medicinal  purposes  and  within 
the  scope  of  such  employment  or  official  duty."  (emphasis 
added ) 

A.R.S.  §36-1009,  provides: 

"A.  Every  physician,  osteopath,  dentist,  veterinarian 
or  other  person  who  is  authorized  to  administer  or  profes- 
sionally use  narcotic  drugs,  shall  keep  a  record  of  such 
drugs  received  by  him,  and  a  record  of  all  such  drugs  ad- 
ministered, dispensed  or  professionally  used  by  him  other- 
wise than  by  prescription.  It  shall,  however,  be  deemed 
sufficient  compliance  with  this  subsection  if  any  such  per- 
son using  small  quantities  of  solutions  or  other  preparations 
of  such  person  using  small  quantities  of  solutions  or  other 
preparations  of  such  drugs  for  local  application,  shall  keep 
a  record  of  the  quantity,  character  and  potency  of  such  solu- 
tions or  other  preparations  purchased  or  made  up  by  him, 
and  of  the  dates  when  purchased  or  made  up,  without 
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keeping  a  record  of  the  amount  of  such  solution  or  other 
preparation  applied  by  him  to  individual  patients.  But  no 
record  need  be  kept  of  narcotic  drugs  administered,  dis- 
pensed or  professionally  used  in  the  treatment  of  any  one 
patient,  when  the  amount  administered,  dispensed  or  pro- 
fessionally used  for  that  purpose  does  not  exceed  in  any 
forty-eight  consecutive  hours: 

"1.  Four  grains  of  opium. 

"2.  One  half  grain  of  morphine  or  any  of  its  salts. 

"3.  Two  grains  of  codeine  or  any  of  its  salts. 

"4.  A  quantity  of  any  other  narcotic  drug  or  any  com- 
bination of  narcotic  drugs  that  does  not  exceed  in  pharma- 
cologic potency  any  one  of  the  drugs  named  above  in  the 
quantity  stated. 

"B.  Manufacturers  and  wholesalers  shall  keep  records 
of  all  narcotic  drugs  compounded,  mixed,  cultivated,  grown 
or  by  any  other  process  produced  or  prepared,  or  received 
and  disposed  of  by  them,  in  accordance  with  the  provisions 
of  subsection  E  of  this  section. 

"C.  Apothecaries  shall  keep  records  of  all  narcotic 
drugs  received  and  disposed  of  by  them  in  accordance  with 
the  provisions  of  subsection  E  of  this  seaion. 

"D.  Every  person  who  purchases  for  resale,  or  who 
sells  narcotic  drug  preparations  exempted  by  §36-1008, 
shall  keep  a  record  showing  the  quantities  and  kinds  thereof 
received  and  sold,  or  disposed  of  otherwise,  in  accordance 
with  the  provisions  of  subsection  E  of  this  sertion. 

"E.  The  form  of  records  shall  be  prescribed  by  the 
board  of  health.  The  record  of  narcotic  drugs  received  shall 
in  every  case  show  the  date  of  receipt,  the  name  and  address 
of  the  person  from  whom  received,  and  the  kind  and  quan- 
tity of  drugs  received;  the  kind  and  quantity  of  narcotic 
drugs  produced  or  removed  from  process  of  manufacture, 
and  the  date  of  such  production  or  removal  from  process  of 

13 


manufacture;  and  the  record  shall  in  every  case  show  the 
proportion  of  morphine,  cocaine,  or  ecgonine  contained  in 
or  producible  from  crude  opium  or  coca  leaves  received  or 
produced,  and  the  proportion  of  resin  contained  in  or  pro- 
ducible from  the  dried  flowering  or  fruiting  tops  of  the 
pistillate  plant  cannabis  sativa  L.,  from  which  the  resin 
has  not  been  extracted,  received  or  produced.  The  record  of 
all  narcotic  drugs  sold,  administered,  dispensed  or  other- 
wise disposed  of,  shall  show  the  date  of  selling,  administer- 
ing or  dispensing,  the  name  and  address  of  the  person  to 
whom,  or  for  whose  use,  or  the  owner  and  species  of  animal 
for  which  the  drugs  were  sold,  administered  or  dispensed, 
and  the  kind  and  quantity  of  drugs.  Every  such  record  shall 
be  kept  for  a  period  of  two  years  from  the  date  of  the 
transaction  recorded.  The  keeping  of  a  record  required  by 
or  under  the  federal  narcotic  laws,  containing  substantially 
the  same  information  as  is  specified  above,  shall  constitute 
compliance  with  this  seaion,  except  that  every  such  record 
shall  contain  a  detailed  list  of  narcotic  drugs  lost,  destroyed 
or  stolen,  if  any,  the  kind  and  quantity  of  such  drugs,  and 
the  date  of  the  discovery  of  such  loss,  destruction  or  theft." 

A.R.S.  §36-1010,  requires  a  dispenser  of  narcotic  drugs  to 
affix  on  drugs  being  dispensed  the  registry  number,  which  as 
defined  by  A.R.S.,  §36-1001,  subsection  18,  means  the  num- 
ber assigned  to  each  person  registered  under  the  federal  nar- 
cotic laws.  A.R.S.,  §36-1014  provides  that  all  narcotic  drugs, 
the  lawful  possession  of  which  is  not  established,  should  be 
delivered  to  a  state  officer  for  destruction  by  the  United  States 
commissioner  of  narcotics. 

It  is  respeafuUy  submitted  that  the  term  "lawful  posses- 
sion" encompasses  possession  that  is  lawful  under  Federal  law. 
It  can  be  argued  that  technically  a  person  could  be  arrested 
under  the  State  narcotic  laws  and  upon  a  showing  of  a  registry 
number  by  a  person  registered  under  the  federal  narcotic  laws 
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or  an  order  issued  by  the  commissioner  of  narcotics  would  be 
acquitted  only  after  trial  by  the  raising  of  an  affirmative  de- 
fense. It  can  also  be  argued  that  it  is  an  affirmative  matter  to 
be  raised  on  a  federal  charge,  i.e.,  that  the  possession  is  lawful 
under  federal  laws.  However,  the  compliance  with  the  Federal 
narcotic  laws  would  constitute  a  lawful  possession  under  State 
laws.  A.R.S.  §36-1011  and  §36-1012,  however,  sets  out  that 
the  restrictive  provisions  of  the  aa  shall  not  apply  to  agents, 
employees,  etc.,  of  those  who  lawfully  may  possess  it. 

Thus,  compliance  with  Federal  laws  would  constitute  com- 
pliance with  state  laws. 

The  registration  requirements  are  directed  at  controlling 
marijuana  and  are  not  directed  principally  at  those  who  have 
failed  to  comply,  which  is  the  opposite  of  the  National  Fire- 
arms Aa,  48  Stat.  1326  as  was  held  in  Haynes  v.  United  States, 
supra,  at  page  96. 

To  apply  the  reasoning  of  the  Marchetti,  Grosso  and  Haynes 
cases  to  importation  of  marijuana  would  do  the  following: 

A  person  entering  the  United  States  must  declare  purchases 
in  a  foreign  country.  If  the  purchases  consisted  of  $110.00  of 
rugs,  the  purchaser  must  declare  them  and  pay  the  duty,  if 
any.  If  he  does  not  declare  them,  the  purchaser  has  violated 

18  U.S.C.  §545.  If  the  purchases  consisted  of  marijuana  he 
does  not  have  to  declare  them,  because  he  would  incriminate 
himself. 

(Appellant's  counsel  even  cites  from  Chief  Justice  War- 
ren's dissent,  Marchetti  v.  United  States,  Grosso  v.  United 
States,  supra,  at  page  84  wherein  Chief  Justice  Warren  reasons 
that  18  U.S.C.  §1407  would  be  declared  unconstitutional.  Title 

19  C.F.R.  §23.9a  was  amended  to  provide  that  a  person  on 
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re-entering  the  United  States  must  be  afforded  the  opportunity 
to  register.  Thus,  a  person  upon  re-entering  the  United  States 
who  has  not  registered  is  given  the  opportunity  to  register. 
He  can  no  longer  be  prosecuted  for  not  registering  upon  re- 
entering the  country.  Thus,  there  is  no  possibility  of  self-in- 
crimination. ) 

It  is  respeafully  submitted  that  21  U.S.C.  §176a  and  18 
U.S.C.  §545  are  not  unconstitutional. 

VI. 
CONCLUSION 

It  is  respectfully  submitted  the  Appellant  waived  the  issue 
of  the  sufficiency  of  the  evidence  on  appeal  and  21  U.S.C.  §176a 
and  18  U.S.C.  §545  are  not  unconstitutional. 

Respectfully  submitted, 

EDWARD  E.  DAVIS 

United -^tates  Attorney    i     ji 

I  I     i      fi    I 


[////^^ 


inn  D.  Diamos 
Assistant  United  States  Attorney 
Attorneys  for  Appellee 


I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18,  19  and  39  of  the  United 
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States  Court  of  Appeals  for  the  lS^th.<^ircuit,  and  tli&t 
my  opinion,  the  foregoing  Brief  is  in  full  compliaiice  i^ith 

those  rules.  -^TlS] / //M^  E//? ^^^^^^^ 

f  Jo^nn  D.  Diamos 

Assistant  United  States  Attorney 


Three  copies  of  the  Brief  of  Appellee  mailed  this  .Jj3..^ft^ 
day  of  May,  1968,  to: 

Joseph  H.  Soble 

114  Transamerica  Building 

Tucson,  Arizona 

Attorney  for  Appellant 
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STATEMENT  OF  JURISDICTION 

This  action  was  commenced  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California,  Cen- 
tral Division  (now  the  Central  District  of  California)  by 
the  filing  of  a  Complaint  for  Patent  Infringement  of 
United  States  Letters  Patent  No.  3,090,-1:31  (Tr.  2). 
Jurisdiction  in  the  District  Court  was  conferred  by  35 
U.S.C.  281  and  28  U.S.C.  1338(a).  A  counterclaim  for 
declaratory  relief  for  invalidity  and  non-infringement  of 


Letters  Patent  No.  3,090,431  was  filed,  the  District  Court 
having  jurisdiction  thereover  by  virtue  of  28  U.S.C. 
1338(a)   and  2201. 

This  Court  has  jurisdiction  to  review  the  judgment 
(Tr.  292)  entered  in  the  District  Court  by  Judge  West- 
over  by  virtue  of  28  U.S.C.  1294(4),  said  judgment  being 
a  final  judgment.  A  timely  notice  of  Appeal  from  said 
judgment  was  filed   (Tr.  298). 


THE  PARTIES 

Appellants  are  the  same  parties  as  the  plaintiffs  in  the 
District  Court.  Appellant  Spring  Crest  Company  (here- 
inafter referred  to  as  ''Spring  Crest")  is  a  California 
corporation,  having  its  principal  place  of  business  in  La 
Habra,  California.  Appellants  Thomas  A.  Stubblefield, 
James  F.  Brooks  and  Jolm  H.  Hancock  are  residents  of 
King's  Beach,  Garden  Grove  and  La  Habra,  California, 
respectively.  Messrs.  Stubblefield,  Brooks  and  Hancock 
are  the  joint  o\\Tiers  of  the  patent  in  suit  No.  3,090,431 
and  Spring  Crest  is  the  exclusive  licensee  thereunder. 

Appellees  are  the  same  as  the  defendants  below.  Ap- 
pellee American  Beauti  Pleat,  Inc.  (hereinafter  referred 
to  as  "Beauti  Pleat")  is  a  California  corporation,  having 
its  principal  place  of  business  in  Norwalk,  California. 
Aj)pellee  OrviUe  T.  Stall  is  a  resident  of  "\\niittier,  Cali- 
fornia, and  is  the  president  of  Beauti  Pleat. 


CONCISE  STATEMENT  OF  THE  CASE 
FolloAving  the  sending  of  written  notices   of  infringe- 
ment to  defendants   (R.  272),  plaintiffs  coimnenced  this 


action  on  August  23,  1965  by  the  filing  of  a  coniijlaint 
(Tr.  2)   for  infringement  of  Patent  No.  3,090,431. 

This  patent  (Exliibit  1)  relates  to  drapery  hardware 
used  in  the  installation  of  spring-pleated  draperies.  The 
patent  has  four  claims,  claims  1  and  2  being  directed  to 
the  particular  construction  of  the  glide  and  connector 
member  shown  in  the  patent.  Claims  3  and  4  are  directed 
to  a  combination  of  elements  comprising  a  track  member, 
an  undulant  spring,  and  glide  and  connector  members 
which  are  secured  to  the  spring  and  which  ride  in  the 
track  as  the  draperies  are  traversed  between  open  and 
closed  iDOsitions. 

Defendants  filed  their  answer  (Tr.  13)  on  March  17, 
1966,  setting  up  defenses  of  invalidity,  non-infringement 
indefiniteness,  file  w^rapper  estoppel  and  inequitable  con- 
duct on  plaintiffs'  part  because  of  alleged  harassment  of 
defendants.  At  the  same  time,  defendants  by  way  of 
counterclaim  (Tr.  17)  sought  a  declaratory  judgment 
of  invalidity  and  non-infringement  of  the  patent  in  suit. 
No.  3,090,431,  and  of  each  claim  thereof.  Plaintiffs'  an- 
swer to  the  counterclaim  (Tr.  20)  was  filed  on  April  5, 
1966. 

On  May  24,  1966,  in  answer  to  defendants'  Interroga- 
tory No.  29,  plaintiffs  stated  (Tr.  50)  that  claim  3  of  the 
patent  in  suit  was  the  only  claim  alleged  to  be  infringed 
by  defendants. 

On  July  12,  1966,  defendants  filed  their  pre-trial  state- 
ment (Tr.  101)  and  set  forth  in  the  '* Issues  to  be  tried 
by  Court"  that  the  validity  of  patent  No.  3,090,431  and 
particularly  claim  3  thereof  and  the  infringement  of 
claim  3  were  to  be  tried.  The  issue  of  patent  misuse  was 


raised  by  defendants  for  the  first  time  in  tliis  pre-trial 
statement. 

In  plaintiffs'  Memorandmn  of  Contentions  of  Fact  and 
Law  (Tr.  Ill,  filed  July  13,  1966  and  refiled  on  Novem- 
ber 28,  1966,  Tr.  228),  claim  3  of  the  patent  in  suit  was 
the  only  claim  referred  to  as  being  in  issue. 

On  November  10,  1966,  plaintiffs  and  defendants  filed 
a  Stipulation  of  Facts  Agreed  Upon  (Tr.  216),  which 
stipulation  again  referred  only  to  claim  3  of  the  patent 
in  suit. 

A  jjre-trial  conference  was  held  on  November  14,  1966 
(Tr.  269)  but  no  formal  pre-trial  order  was  entered  by 
the  Court. 

Trial  was  held  on  June  7,  8  and  9,  1967.  Following  a 
recess,  the  trial  was  completed  on  October  10  and  11, 
1967.  On  June  7,  1967,  defendants  asserted  that  claims 
1,  2  and  4  of  the  patent  in  suit  w^ere  in  issue  in  addition 
to  claim  3  (R.  11).  On  June  8,  1967,  plaintiffs  moved  to 
dismiss  defendants'  counterclaim  insofar  as  it  pertained 
to  claims  1,  2  and  4,  which  motion  was  denied  (R.  163- 
166). 

At  the  close  of  the  testimony  on  October  11,  1967,  the 
Court  heard  oral  argument  and  held  that  plaintiffs'  glide 
was  not  infringed  by  defendants'  glide,  that  there  was 
no  invention  in  this  case  and  the  Court  requested  defend- 
ants to  prepare  findings  accordingly  (R.  668).  Defendants 
asked  the  Court  if  it  cared  to  make  a  finding  on  patent 
misuse  and  the  Court  answered  "no"   (R.  668). 

Findings  of  Fact  and  Conclusions  of  Law  (Tr.  270) 
and  Judgment  (Tr.  292)  were  thereupon  prepared  by  de- 
fendants and  adopted  and  entered  by  the  Court  holding 


claims  1,  2,  3  and  4  of  the  patent  in  suit  to  be  invalid 
and  that  })laintiffs  were  guilty  of  patent  misuse. 

From  this  the  plaintiffs  have  appealed. 


SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  in  holding  claims  3  and  4 
of  Patent  No.  3,090,431  invalid  as  defining  aggregations 
or  accumulations  of  old  parts  or  elements,  which,  in  ag- 
gregation, do  not  produce  any  new  or  different  function 
or  operation  ujDon  being  brought  together,  and  in  which 
the  whole  does  not  exceed  the  sum  of  the  parts. 

2.  The  District  Court  erred  in  holding  claims  3  and  4 
of  Patent  No.  3,090,431  invalid  as  being  obvious  under 
35  U.S.C.  103. 

3.  The  District  Court  erred  in  adopting  the  portion 
of  Finding  of  Fact  No.  21  which  states  that  "This  was 
the  first  time  that  defendant  Stall  saw  a  Stubblefield 
glide. ' ' 

4.  The  District  Court  erred  in  denying  the  motion  to 
dismiss  the  counterclaim  insofar  as  it  related  to  clauns 
1  and  2  of  Patent  No.  3,090,431. 

5.  The  District  Court  erred  in  holding  claims  1  and  2 
of  Patent  No.  3,090,431  invalid  as  being  obvious  under 
35  U.S.C.  103. 

6.  The  District  Court  erred  in  holding  that  appellants 
had  misused  Patent  No.  3,090,431. 

7.  The  District  Court  erred  in  not  holding  claim  3  of 
Patent  No.  3,090,431  to  be  infringed  if  the  claim  is  valid. 
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SUMMARY  OF  ARGUMENT 

Claim  3  of  the  patent  in  suit  sets  forth  a  combination 
of  elements  used  in  the  spring-pleated  drapery  art, 
namely,  a  track,  undulant  spring  pleater  and  a  plurality 
of  glides  to  suspend  the  pleater  from  the  track.  The 
spring  pleater  and  track  are  old  elements,  but  the  glides 
and  the  specific  manner  in  which  they  coact  with  the 
spring  pleater  and  track  are  new  and  fully  set  forth  in 
the  claim. 

Claim  3  was  held  invalid  from  the  bench  at  the  con- 
clusion of  the  trial.  An  analysis  of  the  remarks  made  by 
the  Court  shows  clearly  that  the  Court  did  not  apply  the 
proper  test  of  invention.  The  Court  stated  that  it  was 
not  interested  in  the  ordinary  skill  in  the  art  and  instead 
indicated  that  if  elements  in  a  claim  are  old  and  un- 
changed, per  se,  then  a  claim  to  the  combination  is  un- 
proper. 

Such  a  "test"  is  clearly  contrars'  to  this  Court's  deci- 
sion in  Hensley  Equipment  Company  v.  Esco  Corporation, 
375  F.2d  432,  1967,  wherein  a  claim  to  a  combination  of 
elements,  all  old  in  the  art,  was  held  valid  where  there 
was  a  new  coaction  of  the  elements. 

In  the  present  case  a  new  coaction  exists.  The  inven- 
tion achieves  significantly  superior  and  unexpected  re- 
sults. The  Court  acknowledged  that  there  was  no  question 
but  what  it  was  an  advance  in  the  art. 

Despite  the  fact  that  the  Court  was  not  interested  in 
the  ordinary  skill  in  the  art,  findings  prepared  by  appel- 
lees were  adopted  holding  clami  3  to  be  invalid  as  being 
obvious  to  one  of  ordinary  skill  in  the  art.  The  record 
and  evidence  clearlv  show  there  is  no  credible  basis  for 


this.  The  prior  art  devices  actually  in  use  were  unsuc- 
cessful. The  two  prior  art  patents  relied  upon  (one  25 
years  old  and  the  other  73  years  old)  show  a  different 
type  of  drapery  installation  and  disclose,  as  in  Hensley, 
less  than  the  entire  combination  claimed.  A  substitution 
of  the  elements  disclosed  in  such  patents  into  the  claimed 
combination  results  in  inoperative  apparatuses.  Appellee 
Stall,  who  had  21  years  of  experience  in  drapery  hard- 
ware, could  not  tell  with  any  certainty  how  devices  of 
the  prior  art  patents  relied  upon  were  designed  to  oper- 
ate. Only  with  full  knowledge  of  the  present  patent  could 
he  take  a  portion  of  these  prior  art  patents,  reconstruct 
them  and  put  them  into  a  new  and  different  combination 
in  order  to  arrive  at  something  which  would  be  the  same 
as  that  claimed.  This  does  not  constitute  obviousness. 

The  Court  also  held  claims  1  and  2  of  the  patent  to 
be  invalid.  There  was  no  justiciable  controversy  with 
respect  to  these  claims,  and  the  claims  are  quite  different 
in  scope  as  compared  to  claims  3  and  4.  No  testimony 
was  taken  concerning  these  claims.  No  finding  was  made 
which  adequately  shows  the  reasoning  of  the  Court  upon 
which  these  claims  are  invalid.  The  holding  of  invalidity 
of  these  claims  is  unnecessary,  improper  and  insufficient, 
and  should  be  stricken. 

The  Court  also  held  that  patent  misuse  existed  based 
upon  an  agreement  of  appellant  Spring  Crest  to  pay 
royalties  upon  drapery  hardware  parts,  some  patented, 
some  not,  for  parts  designed  by  appellant  Stubblefield. 
There  is  no  legal  basis  for  such  holding,  and  in  fact  it 
is  plain  from  the  record  that  there  was  no  intention  of 
the  Court  to  find  misuse. 


8 


ARGUMENT 
BACKGROUND  OF  THE  INVENTION 

''(W)hat  has  been  done  here  is  very  beneficial.  I 
do  not  tliink  there  is  any  question  about  that.  It  is 
an  advance  in  the  art,  and  there  is  no  question  about 
that."  (E.  654) 

These  are  the  words  used  by  the  Court  to  describe  the 
invention  of  the  patent  in  suit. 

The  Stubblefield  patent  in  suit  No.  3,090,431  relates  to 
the  particular  art  of  spring-pleated  traverse  draper^'  in- 
stallations. The  drawings  of  this  patent  are  shown  in 
Insert  No.  1  opposite  hereto.  In  general,  spring-pleated 
draperies  have  a  narrow  strip  of  spring  metal  fonned 
into  a  serpentine,  or  unduiant,  spring  which  is  sewn  into 
the  upper  hem  of  a  draperA^  Such  a  spring  is  sho's\-n  in 
green  on  the  patent  drawings  and  is  generally  referred 
to  as  a  "spring  pleater".  The  main  functions  of  the 
spring  pleater  are  to  form  uniform  pleats  in  the  drapery 
and  to  maintain  such  pleats  as  the  drapery  is  pulled  be- 
tw^een  its  open  and  closed  positions.  The  position  of  the 
spring  pleater  11  shown  in  solid  lines  on  Fig.  6  of  the 
Stubblefield  patent  is  that  when  the  drapes  are  pulled  to 
their  open  position  (as  in  Fig.  1).  The  dotted  line  posi- 
tion of  the  spring  pleater  11  in  Fig.  6  illusti'ates  the 
condition  when  tlie  drapes  are  drawn  closed. 

Such  installations  in  general  also  require  a  track 
(blue)  and  glides  (red)  of  some  sort  which  are  connected 
to  the  spring  pleater  and  which  ride  back  and  forth  in 
the  track  to  support  the  draperies  as  they  are  o-pened 
and  closed. 
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FIG.  3 
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INVENTOR. 
THOMAS  A.  STUBBLEFIELD 


Insert   No.    1 


#613  Molded  Nylon  Ceiling 
Snap-in  Carrier.  Can  be 
added  or  removed  from  track 
withouf  removing  end  pulleys. 
Full  pkg.:  1,000 — 500 — 100 


#618  Nylon  Ceiling  Carrier 
with  heavy  wire  swivel  eye- 
let. Full  pkg. — 1000,  500, 
100. 


#608  One-piece  Button  Type 
All-nylon  Ceiling  Carrier. 
Full  pkg.:  1,000 — 500—100 


Pin- on  Hooks 


Insert  No.    2 


The  use  of  spring-pleated  draperies  began  in  about 
1946  when  spring  pleaters  were  first  developed  by  ap- 
pellee Stall  (R.  470).  Prior  to  the  present  invention,  va- 
rious glides  had  been  used  conuiiercially  to  suspend  the 
spring-pleated  draperies  from  the  tracks,  the  major  va- 
rieties being  those  shown  on  Insert  No.  2  on  the  opposite 
page,  namely  the  one-piece  button-tyi>e  glide  (4^608,  Ex. 
I),  the  nylon  ceiling  glide  with  heavy  Avire  SAvivel  eyelet 
(^618,  Ex.  I)  and  the  one-piece  Wilcox  nylon  snap-in 
gUde  (#613,  Ex.  I). 

The  one-piece  button  glides  (#608)  and  wire  eyelet 
glides  (#618)  must  be  inserted  into  the  end  of  the  track, 
generally  in  the  shop  when  the  track  was  asiseinbled  prior 
to  delivering  it  to  the  job  where  it  was  to  bo  installed 
(R.  34).  The  draperies  were  connected  to  the  eyelets  of 
the  button  glides  by  means  of  pin-on  hooks  shown  on 
Insert  No.  2  (Ex.  8).  These  hooks  had  one  end  thereof 
passing  through  holes  formed  in  the  spring  pleater  and 
through  the  upper  hem  of  the  drapery  and  the  other  end 
passing  through  an  eyelet  of  the  button  glides. 

This  type  of  installation  had  several  distinct  disad- 
vantages. First  of  all,  the  top  of  the  drapery  hung  dowTi 
from  the  track  sufficiently  far  that  some  type  of  cornice 
was  required  to  conceal  traverse  rod  and  the  gap  between 
the  rod  and  the  top  of  the  drapery  (R.  26,  33).  Secondly, 
each  pin-on  hook  had  to  be  installed  on  the  job,  i.e.,  first 
secured  to  the  drapery  and  then  to  an  eyelet  of  a  glide, 
which  made  for  a  very  time-consuming  operation  (R.  33). 

In  order  to  overcome  the  hang-down  gap  and  achieve 
a  "close  hook-up"  arrangement  so  that  the  cornices  could 
be  eliminated,  efforts   were  made   to   secure  the   spring- 
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pleated  drapery  directly  to  the  wire  eyelet  of  the  button 
glides  by  means  of  a  "pin  and  gripper"  device  (similar 
in  principle  to  a  tie  pin  that  has  a  sharpened  post  stick- 
ing through  the  tie  and  shirt  and  held  by  a  gripper  en- 
gaging the  end  of  the  post  (R.  35).) 

This  type  of  installation  again  had  several  distinct  dis- 
advantages. Whereas  the  pin-on  hooks  could  be  inserted 
through  the  spring  pleater  holes  and  drapery  hem  while 
the  worlaiian  was  on  the  floor,  this  could  not  be  done  with 
the  pin  and  gripper  method.  Instead,  the  workman  would 
have  tO'  mount  a  ladder,  hold  the  draperies  in  one  hand 
and  with  the  other  hand  push  the  pin  through  the  spring 
pleater  hole,  then  through  the  eyelet  of  the  glides  which 
had  previously  been  installed  in  the  track,  and  then 
push  the  gripper  member  onto  the  end  of  the  pin.  Such 
a  method  was  quite  time-consuming  (R.  37-39). 

In  addition,  nmch  trouble  was  encountered  with  the 
gripper  members  because  they  had  an  unfortunate  tend- 
ency to  fall  off  the  pins  so  that  the  drapery  came  free 
from  the  glide.  Such  failure  resulted  in  "call-backs" 
wherein  the  installer  would  have  to  send  a  workman  back 
to  the  job  to  repin  the  drapery  to  the  glides  (R.  39). 
The  cost  of  call-backs  was  absorbed  by  the  installer 
(R.  47). 

In  an  effort  to  solve  these  problems,  the  use  of  the 
Wilcox  isnap-in  glide  (#613,  Ex.  I)  was  adopted.  These 
glides  had  the  advantage  that  they  could  be  installed, 
by  pin  and  grippers,  to  the  spring  pleater  while  the 
workman  was  on  the  floor.  After  these  glides  had  been 
secured  to  the  drapery,  the  workman  would  then  bring 
the  upper  hem  of  the  drapery  up  to  the  track.    The  legs 
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of  the  glide  would  then  be  coinpressed  together  so  that 
they  could  be  inserted  through  the  gap  in  the  track,  after 
which  they  would  spring  back  and  engage  both  sides  of 
the  track  (R.  45). 

Although  the  Wilcox  glide  eliminated  the  necessity  of 
first  installing  the  glides  in  the  track,  as  was  necessary 
Av^itli  the  button  glides,  it  too  had  several  distinct  disad- 
vantages in  use.  First  of  all,  difficulty  was  experienced 
in  compressing  and  inserting  the  legs  of  the  glide  through 
the  track.  Usually  a  tool,  such  as  a  screwdriver,  was 
needed  to  compress  the  legs  together  so  that  the  second 
leg  would  go  through  the  track  gap  after  the  first  leg 
bad  been  inserted  therein  (B.  560).  Secondly,  it  was 
found  that  tugs  on  the  drapery,  such  as  a  child  might 
give,  after  the  drapery  had  been  installed  caused  the 
Wilcox  glide  to  pull  out  of  the  track.  This  again  re- 
quired service  call-backs  (R.  46).  Thirdly,  the  pin  and 
grippers  used  to  secure  the  glides  to  the  drajDer^^  had  a 
tendency  to  come  apart,  as  they  had  w^hen  used  with  the 
button  glides  (R.  46,  561). 

It  was  this  background  of  failures  to  achieve  a  satis- 
factory close  hook-up  spring-pleated  drapery  installation 
which  led  to  the  invention  of  the  Stubblefield  patent  in 
suit. 

Mr.  Stubblefield,  who  at  the  time  worked  as  a  drapery 
installer,  devised  the  glide  shown  in  red  on  the  patent 
drawings,  Insert  No.  1.  This  glide  has  a  pin  integral 
therewith  which  has  an  end  adapted  to  pass  through  the 
spring  pleater  hole  and  drapery  hem,  the  other  end  of 
the  pin  being  then  snapped  into  place  on  the  body  of  the 
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glide  to  prevent  accidental  dislodgnient  of  tlie  glide  from 
the  drapery  (R.  91). 

The  attachment  of  the  glide  to  the  drapery  locks  the 
glide  thereto  so  that  the  head  of  the  glide  is  held  up- 
right (R.  146).  Also,  the  glide  cannot  turn  about  a  ver- 
tical axis  relative  to  the  spring  pleater  but  can  only  so 
turn  if  the  spring  pleater  to  which  it  was  attached  is 
flexed. 

After  all  of  the  glides  have  been  secured  to  the  drapery, 
■with  one  glide  attached  to  each  pleat  of  the  drapery,  the 
workman  brings  the  upper  hem  of  the  drapery,  mth  the 
heads  of  the  glides  pointing  upwardly,  up  to  the  track. 
The  heads  of  the  glides  are  T-shaped,  having  a  width 
slightly  less  than  the  vridth  of  the  gap  in  the  track  and 
a  length  greater  than  the  gap  ^\'idth. 

Installation  of  the  glides  in  the  track  is  a  very  simple 
procedure,  particularly  as  compared  to  the  hardware  pre- 
viously used.  Starting  from  one  end  of  the  drapery,  the 
workman  merely  grasps  the  spring  pleater  in  the  drapery 
hem  adjacent  to  a  glide  connected  thereto,  t-^\dsts  his 
wrist  to  flex  the  pleater  to  a  position  wherein  the  head 
of  the  glide  is  parallel  to  the  track  gap,  moves  the  glide 
head  up  into  the  track  and  releases  the  pleater.  The  re- 
turn of  the  flexed  spring  pleater  to  its  normal  position 
automatically  turns  the  head  of  the  glide  so  that  the  ends 
of  the  T-shaped  heads  ride  in  and  on  the  track  on  oppo- 
site sides  of  the  gap.  Each  glide  would  be  inserted  in 
the  same  way,  with  a  simple  twdst  of  the  wrist  to  flex 
the  ix)rtion  of  the  pleater  to  which  the  glide  is  attached 
so  that  it  could  be  put  into  the  track  followed  by  a  re- 
lease of  the  pleater  (R.  100-101). 
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Such  installation  does  not  rwiuire  any  handling  of  the 
glide  at  all,  in  contrast  to  all  of  the  prior  art  spring 
pleater  installations  (R.  147). 

After  installation,  the  glides  operate  as  folloAvs:  As 
the  drapery  is  opened  and  closed,  the  spring  pleater 
flexes  and  expands  or  contracts  between  tlie  full  and 
dotted-line  positions  of  Fig.  6  of  the  patent  in  suit  and 
the  glides  move  along  the  track.  The  flexure  of  the  spring 
causes  the  glides  to  turn  in  the  track  about  a  vertical 
axis,  but  the  heads  of  the  glides  are  so  oriented  to  the 
spring  pleater  that  even  though  the  glides  turn  about  a 
vertical  axis,  the  heads  will  at  all  times  be  maintained 
by  the  spring  pleater  so  that  they  are  substantially  cross- 
wise to  the  track  gap  and  will  ride  on  both  sides  of  the 
track  and  not  fall  out. 

If  it  is  desired  to  take  the  draperies  down  for  clean- 
ing, release  from  the  track  again  is  a  simple  matter. 
E'ach  section  of  the  spring  pleater  to  which  a  glide  is 
secured  is  merely  twisted  to  align  the  head  of  the  glide 
with  the  gap  in  the  track,  and  the  weight  of  the  drapery 
will  pull  the  glide  do\vn  free  from  the  track.  This  action 
is  repeated  until  all  glides  have  been  removed  from  the 
track. 

In  use,  the  invention  has  proven  very  succesisful.  One 
unexpected  advantage  of  the  invention  was  that  the  glides 
could  be  attached  to  the  draperies  back  in  the  workroom 
when  the  draperies  were  made  up  and  then  transported 
to  the  job  with  the  glides  already  attached  (R.  91,  100). 
This  had  been  tried  with  prior  glides,  but  unsuccessfully 
because  the  parts  would  not  stay  attached  to  the  drai>er- 
ies   during   transport    (R.   91,   92).    Another   unexpected 
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advantage  of  the  invention  resided  in  the  fact  that  it 
was  found  that  the  glides  did  not  have  to  be  removed 
from  the  draperies  during  cleaning,  an  advantage  not  had 
by  any  of  the  prior  devices  (R.  144,  145). 

Although  it  was  anticipated  that  drapery  installations 
could  be  made  easily,  it  was  found  that  installations  could 
be  made  much  more  rapidly  than  the  close  hook-up  in- 
stallations previously  made;  in  fact,  about  three  times  as 
fast  (R.  141,  144). 

After  the  glide  of  the  patent  in  suit  had  been  sold  by 
appellants  for  many  months  beginning  in  1960  (R.  601), 
appellees  designed  and  came  on  the  market  in  May  of 
1961  with  their  version  of  the  invention  (Ex.  AF).  The 
specific  design  of  the  ibody  portion  of  appellees'  glide  is 
somewhat  different  from  that  shown  in  the  patent  in 
suit.  However,  as  the  Court  below  stated,  when  appeUees' 
or  appellants'  glides  are  used  in  combination  with  a 
spring  pleater  and  track  they  "operate  in  exactly  the 
same  way"  and  "they  produce  exactly  the  same  results, 
exactly"  (R.  633).  Appellants'  and  appellees'  coimner- 
cial  devices  are  shown  in  Insert  No.  3,  opposite  hereto. 

Appellees  were  unstinting  in  their  praise  of  the  pat- 
ented concept,  as  witness  their  remarks  in  the  advertising 
of  their  product  (Ex.  AF)  : 

"Beauti  Pleat  will  soon  introduce  a  brand  new  prod- 
uct. No  more  pin  hooks!  No  more  master  carrier 
pins!  New  unproved  lock!  Entirely  new  end  plate! 
Plus  many  more  advanced  design  featui-es.  Abso- 
lutely nothing  else  even  similar  to  it  is  on  the  mar- 
ket! Our  new  slogan  will  be:  'Just  a  twist  of  the 
wrist'!  We  are  field-testing  it  now  here   at  Beauti 


INSE.rriNG   PIM-ON   GLIDE   IN   SPRING   CREST   PLEATER: 

Tlic  pin-on  tlidi-s  arc  distriliiilid  ;iliini;  llic  plonlcr  llic  ^;lnn• 
wity  .IS  tlw  i)iiw)n  liooks  (alMivf).  Usr  pin-on  Itfioks  in  Ixitli 
s„lf  h.nis  i«i  r.hirn-lii-w.ill  anil  t<-nl<r  nv.-rlaii.  Tli.'sc  pin-<>n 
liiKiks  slionid  lie  inMTl.d  I'i"  tl()«  n  Irnm  top  of  drapery. 
NOTK:  .M.U.W.S  AITACll  (il.lDK  TO  11AC:K  .SIDK  OK 
DHAI'KliV  AM)  I'l.K.VIKH.  IN.SKliT  THE  SMALL  KND  OK 
Till-;  WIM'.  CI, II'  TIIHOUGH  IM-ICVrKH  IIOI.IC.  KNCACiK 
l,ON(;  l-.M)  OK  CI. 11'  INTO  .SLOT  AT  liOlTOM  OK  (;i,10K 
AS  ll.l.U.STIiATKO. 

HANGING    DRAPERIES    (PJN-ON    GLIDE) 

SlarlinK  .il  ll"'  irn(<-r  of  llic  rod,  insert  tlic  tlidi-s  of  tlin  lirsi 
nliMl  on  i-.icli  side  (.f  tlir  ni.isl.r  c.irTK-r.  Thin  insert  reni.nnin;! 
EJiiles  Milo  tl.e  Ir.iek  of  ll,.'  Spriim  Crest  Hod.  To  insert  Klide 
ailii  lr.uk.  K.-e  dlnsir.ilinn ).  i;np  ple.il  as  sliossn.  Tliis  will 
nil.ile  the  eli'le  so  lli.it  it  will  enter  tl.e  Iraek  openini;.  Now 
I'llSlI  I'I'WAUO  until  it  slops.  Nest,  release  pl.'aler.  Glide  will 
(urn  .mil  eni;ai:e.  Insertion  is  inmpleled.  Hepeal  tliis  proeeduro 
for  all  i;li<les  eveepi  the  I.isl.  This  slionid  he  inserted  into  the 
slot  hetween  the  ei>ril  pull  and  the  track  end  cap.  Finally, 
ntcaire  pin-on  hook  in  the  return  liar  and  o\-erlap  h.ir  at  center. 
NOTK:  »!■;  SUl\E  TO  I'l'.SK  KXCK.SS  KAniilC  AliOUND  TO 
IIKCKSSKD  I'LEATS  TO  PHKVENT  PUCKERING  AT  THE 
FBONf. 


Exhibit    21   -  Appellants'    Commercial  Device 


COMDiNATION  GLIDE  AND  HOOK  —  No  more  loose  pin-on  hooks.   Attach  or  detach  frorri  r>ieGt<;r^ 
(;.-.  heading  of  fabric)  by  simply  pressing  one  side  or  the  other  of  the  built  in  pin.  The  glides  slip  info  the 
track  by  merely  twisting  sideways  and  are  held  in  place  by  tcniion  of  the  pleoter.  The  post  (pin)  with 
grippe-  which  is  used  in  end  plote  ond  return  bar  and  also  overlop  bar  can  be  ottoched  before  hang- 
ing drapery. 


MASTER  CARRIER 


Lock  and  pulley  cover 
snapped  in  ploce 


Decorative  rod 
end  fastened  to 
end  plote 


HANGING  DRAPERY 

Srort  With  the  first  pleat  by  inserting  a  glide  on  coch  side  of  the  mo-.-er  corrier.  Snap  the 
otner  glides  in  the  trock  until  you  reach  the  lost  pleat  where  o  post  and  gripper  is  used.  It  is 
fitted  in  the  slot  of  the  end  plate.  The  post  and  grippers  ot  the  ends  of  the  fobric  fit  the  wall 
return  bar  and  the  overlap  bar. 

6    1961  American  Beouli  Plcot,  Inc.,  Whitlicr,  Colif. 

Exhibit   28   -  Appellees'   Commercial  Device 


.  o  o  V  f-  "NT  (^ 
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Pleat  Nor.  Cal.    The  reports  are  wonderful  and  our 
own  staff  is  highly  pleased  and  enthusiastic! 

"This   product   Avill   replace   our   'B'   hardware   and 
will  be  the  same  price. 


*  *  * i^ 


(The  "B"  hardware  was  appellees'  pin  and  gripper 
hardware  (R.  339).) 

The  Court  below  likewise  recognized  the  wortli  of  the 
invention : 

"I  will  admit  that  probably  this  has  been  a  great 
advance  in  the  art.  I  mean  by  that  that  these  glides 
can  be  attached  to  the  draperies  in  the  shop,  and 
they  can  be  installed  very  easily  by  the  operators 
when  they  go  out  to  install  them.  All  they  have  to 
do  is  to  take  the  drapery  to  wliich  has  been  con- 
nected the  spring  and  the  glide  and  insert  it  into 
the  track.  *  *  *"  (R.  188-189) 

ii*  *  *  although  this  seems  to  be  a  very  small  com- 
modity, nevertheless  they  seem  to  be  very  valuable." 
(R.  456) 

*' There  is  no  question  that  that  is  advantageous.  It 
is  desirable.  There  is  no  question  about  that.  *  *  *" 
(R.  638) 

''I  know  that  that  is  very  desirable.  1  don't  tliink 
there  is  any  question  about  that.  I  tliink  it  is  an 
advance  in  the  art."  (R.  6-18) 

How,  then,  could  the  Court  below  have  ruled  from  the 
bench  that  claim  3  of  the  patent  in  suit  was  invalid?  We 
submit  that  the  reason  is  that  the  Court  applied  an  in- 
correct test  of  invention  to  the  facts  in  this  case.  Al- 
though the  proper  test  of  invention  is  one  of  "obvious- 
ness"   (and   although   there   were    subsequently   adopted 
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findings  and  conclusions  on  this  point,  which  are  dis- 
cussed hereinafter),  it  is  clear  that  this  test  was  not 
considered  by  the  Court  during  final  argiiment,  in  view 
of  its  remark: 

"The  Court:  7  am  not  interested  in  the  ordinary 
skill  in  the  art.  I  am  just  interested  in  whether  or 
not  the  attaching  of  the  glide,  of  the  plaintiffs'  glide 
on  the  defendants'  glide,  to  the  spring  pleater  is  in- 
vention. ' ' 


THE  DISTRICT  COURT  ERRED  IN  HOLDING  CLAIMS  3  AND  4 
OF  THE  PATENT  IN  SUIT  INVALID  AS  DEHNING  AN 
INVALID  COMBINATION  OF  ELEMENTS.  (SPECIFICATION 
OF  ERROR  NO.  1) 

It  is  plain  from  the  record  that  the  chief,  if  not  only, 
reason  that  claim  3  was  held  invalid  was  a  belief  on  tlie 
part  of  the  Court  that  the  daim  is  to  an  improper  com- 
bination of  elements. 

Claim  3  is  as  follows: 

A  drapers-supporting  assembly,  which  comprises: 
an  elongated  undulant  spring  disposed  in  a  horizon- 
tal plane  and  adapted  to  be  mounted  along  the  upper 
hem  of  a  drapery  to  cause  said  drapery  to  assmne 
a  corresponding  undulant  shape;  an  elongated  dra- 
pery track  having  two  opposed  track  portions  sepa- 
rated by  a  gap  of  predetermined  width,  said  track 
portions  and  said  gap  being  disposed  generally  in  a 
horizontal  plane  and  above  said  spring;  a  plurality 
of  glide  and  connector  means  mounted  at  spaced 
points  along  said  spring  to  slidingly  support  the  un- 
dulations of  said  spring  from  said  track  as  said 
spring  is  extended  and  shortened  during  opening  and 
closing  of  the  drapery,  each  of  said  glide  and  connector 
means  including  an  elongated  shoe  the  width  of  which 


17 


in  a  horizontal  plane  is  less  tlian  said  predetermined 
gap  width  whereby  said  shoes  may  be  passed  up- 
wardly and  downwardly  through  said  gap  when  in 
positions  in  substantial  alignment  therewith,  the 
length  of  each  of  said  shoes  in  a  horizontal  plane 
being  substantially  greater  than  siaid  predetermined 
gap  ^vddth  whereby  the  end  portions  of  said  shoes  will 
remain  slidingly  supported  on  said  opposed  track 
portions  when  said  shoes  are  in  various  positions 
substantially  transverse  to  said  gap,  said  shoes  being 
disposed  substantially  transverse  to  said  gap  in  sup- 
ported relationshijD  on  said  opposed  track  portions, 
each  of  said  glide  and  connector  means  further  in- 
cluding a  connector  portion  connected  mth  said  shoe 
intermediate  said  end  portions  thereof,  the  connec- 
tion between  said  connector  portion  and  said  shoe 
being  adapted  to  prevent  rotation  of  said  connector 
portion  relative  to  said  shoe  about  a  generally  verti- 
cal axis,  said  connector  portion  extending  down- 
wardly through  said  gai>  and  being  sufficiently  small 
in  horizontal  dimension  that  said  shoe  may  rotate 
about  a  vertical  axis  between  said  position  in  sub- 
stantial alignment  with  said  gap  and  said  positions 
substantially  transverse  thereto  mthout  effecting 
spreading  apart  of  said  opposed  track  portions,  each 
of  said  glide  and  connector  means  further  including 
means  to  connect  said  connector  portion  to  said 
spring  and  to  prevent  substantial  rotation  of  said 
connector  portion  relative  to  said  spring  about  a 
generally  vertical  axis,  said  last-named  means  being 
so  related  to  said  connector  portion,  to  said  shoe 
and  to  said  spring  that  said  shoe  mil  remain  in  said 
positions  substantially  transverse  to  said  track  de- 
spite movement  of  the  undulations  of  said  spring 
during  normal  extending  and  shortening  of  said 
spring  to  oj^en  and  close  the  drapery;  each  of  said 
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glide  and  connector  means  and  the  associated  undu- 
lation of  said  spring  being  adapted  to  be  manually 
twisted  about  a  vertical  axis  to  bring  the  associated 
shoe  into  substantial  aligmiient  with  said  gap  for 
piassing  of  said  slioe  through  said  gap  during  as- 
sembly or  disassembly  of  said  glide  and  connector 
means  with  said  track. 

(Claim  4  is  dependent  upon  claim  3,  and  is  essentially 
of  the  same  scope  except  for  additional  Imiitations  not 
utilized  by  appellees.  Appellants  did  not  charge  arppelles 
with  infringing  this  claim,  but  the  validity  theTeof  should 
rise  or  fall  with  claim  3.) 

For  purposes  of  simplification,  claim  3  can  be  broken 
down  into  three  major  elements:  (a)  an  undulant  spring 
(the  spring  pleater),  (b)  a  track,  and  (c)  a  plurality  of 
glides.  Each  glide  has  the  following  characteristics:  an 
elongated  shoe  (the  T-shaped  head)  having  a  width  less 
than  the  track  gap  width  and  a  length  substantially 
greater  than  the  track  gap  width  so  that  the  shoe  will 
remain  slidingly  supported  by  the  track  when  the  shoe 
is  in  various  crosswise  positions  in  the  track,  a  connector 
X>ortion  affixed  to  the  shoe  so  that  it  cannot  turn  relative 
to  the  shoe,  and  means  to  attach  the  connector  portion 
to  the  spring  pleater. 

Claim  3  specifically  relates  the  elements  to  each  other 
SO'  that  the  following  results  are  obtained : 

(1)  The  glides  are  connected  to  the  spring  pleater  so 
that  they  cannot  turn  relative  to  the  spring  pleater  about 
a  vertical  axis; 

(2)  The  glides  are  turned  in  the  track  by  the  spring 
pleater  without  spreading  the  track  gap; 
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(3)  As  the  spring  pleater  contracts  and  expands  dur- 
ing normal  opening  and  closing  of  the  draperies,  it  will 
move  the  glides  along  the  track  and  will  turn  the  glides, 
but  at  the  same  time  the  spring  pleater  will  maintain  the 
glides  sufficiently  crosswise  of  the  track  so  they  will  not 
inadvertently  fall  out; 

(4)  The  spring  pleater  can  be  manually  twisted  froin 
its  nonnal  position  to  aligTi  the  shoes  with  the  track  gap 
for  installation  or  removal  of  the  draperies. 

In  this  combination,  the  track  by  itself  is  admittedly 
an  old  and  unchanged  element.  Also,  the  spring  pleater 
is  admittedly  an  old  and  unchanged  element.  Further, 
the  s'ame  track  and  the  same  spring  pleater  had  been  pre- 
viously used  in  other  combinations  with  glide  and  con- 
nector means,  such  as  with  the  button  glides  and  pin-on 
hooks  or  with  Wilcox  glides. 

In  the  combination  as  set  forth  in  claim  3,  the  only 
new  elements,  by  themselves,  are  the  particular  plurality 
of  glides.  However,  the  claim  sets  forth  with  great  pre- 
ciseness  the  manner  in  which  the  spring  pleater  and  track 
both  cooperate  with  the  glides  and  with  each  other  to 
achieve  the  desired  results  enumerated  above. 

It  is   clear   that   the   Court   considered   claim  3   to   be 

fundamentally  unpatentable  because  of  the  fact  that  the 

track  and  spring  pleater  were  old  elements.    During  the 
trial  the  Court  made  the  following  comments : 

^*  There  is  no  question  that  the  track  itself  is  old 

in   the   art.    You  cannot   clami   any  priority   on  the 
track."  (K.  183) 

''The  spring  is  old  in  the  art,  so  you  cannot  claim 
any  priority  for  the  spring."  (R.  1S3) 
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**The  only  thing  new  and  the  only  thing  that  you 
can  claim  a  priority  on  is  the  glide."  (R.  184) 

"*  *  *  the  trouble  is  that  you  are  taking  your  glide 
and  you  are  combining  it  Avith  things  that  are  in  the 
public  domain,  and  then  you  are  trying  to  claim  a 
priority  upon  all  the  things  that  you  have  combined 
it  "s^dth. 

**Not  only  are  you  claiming  a  priority  from  the 
glide,  but  you  are  claiming  a  priority  ui^on  the  things 
which  the  glide  touches."  (R.  194) 

At  the  tune  of  final  argument,  the  Court  stated: 

' '  Ever3i;hing  here  is  old  in  the  art  except  possibly 
the  glide  which  has  been  manufactured  by  the  plain- 
tiff. *  *  *"  (R.  630) 

"*  *  *  you  can't  claim  anA-thing  from  the  spring 
pleater.  There  is  nothing  there  that  you  have  done 
that  you  have  added  to  the  spring  pleater.  You 
haven't  even  added  a  hole  to  the  spring  pleater." 
(R.  639) 

The  clear  import  from  the  above  remarks  is  that  the 
Court  was  of  the  belief  that  if  several  of  the  elements 
of  a  combination  claim  are  old  and  unchanged,  per  se, 
then  a  claun  to  the  combination  cannot  properly  be  made. 

Such  belief  is,  of  course,  contrary  to  law.  As,  for  ex- 
ample, in  Hensley  Equipment  Compamj  v.  Esco  Corpora- 
tion, 375  F.2d  432  (C.A.  9,  1967),  claim  8  of  the  patent 
there  in  issue  described  a  combination  of  twelve  mechani- 
cal elements,  each  old  in  the  art.  Tliis  Court  upheld  the 
validity  of  the  claim,  stating  that  the  first  factor  to  be 
considered  was  whether  claim  S  described  a  novel  com- 
bination as  compared  to  the  prior  art,  and  particularly 
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whether  the  features  of  the  claim,  while  individually  old 
in  the  art,  coacted  in  the  claimed  combination  to  bring 
about  a  new  i-esult. 

In  the  present  matter  there  is  a  new  cooperation  be- 
tween the  admittedly  old  spring  pleater  and  the  new 
glides.  The  glides  are  secured  to  the  spring  pleater  so 
that  the  heads  of  the  glides  are  held  upright  at  all  times 
for  insertion  into  the  track.  This  is  an  important  con- 
sideration, for  it  enables  such  insertion  to  be  made  with- 
out any  necessity  for  handling  the  glides  after  they  are 
attached  to  the  drapery  (K.  146).  In  the  only  other  spring 
pleater  installation  in  which  the  glides  could  be  first  at- 
tached to  the  drapery  before  the  glides  were  inserted  in 
the  track  (namely,  the  installations  using  the  Wilcox 
glides),  the  glides  could  rotate  about  the  pin  and  gripper 
connection  to  the  drapery  so  that  the  head  of  the  Wilcox 
glides  would  swing  downwardly.  As  a  result,  it  was  nec- 
essary to  handle  such  glides  as  they  were  inserted  into 
the  track  (R.  147). 

More  importantly,  the  present  glides  and  spring  pleater 
cooperate  with  each  other  and  with  the  track  as  the  dra- 
pery is  installed  so  that  a  mere  t\\'ist  of  the  pleater  will 
enable  the  head  of  the  glides  to  be  aligned  mth  the  track 
gap  in  order  that  the  heads  can  be  inserted  freely  into 
the  track,  followed  by  a  release  of  the  pleater  to  bring 
the  glides  automatically  to  a  position  wherein  they  will 
not  fall  out  of  the  track  (R.  101).  Such  a  cooperation  is 
not  found  in  any  prior  art  combination.  In  a  Wilcox  in- 
stallation, the  split  portions  of  the  glides  had  to  be  com- 
pressed to  get  the  glides  into  the  track,  and  the  spring- 
back  of  the  glides  themselves  held  the  glides  in  the  track. 
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Installations  with  button  glides  are,  of  course,  completely 
different  because  the  glides  are  already  installed  in  the 
track  and  the  drai>eries  are  hung  therefrom. 

There  is  a  similar  new  cooperation  between  the  ele- 
ments of  claim  3  in  that  draperies  can  be  taken  down  in 
a  reverse  manner  by  a  mere  t^\ist  of  the  wrist  applied 
to  the  spring  pleater. 

There  is  also  a  new  cooperation  between  the  spring 
pleater,  glides  and  track  after  the  draperies  are  hung  and 
as  they  are  opened  and  closed.  As  explained  previously, 
the  glides  must  turn  about  a  vertical  axis  as  they  slide 
back  and  forth  in  the  track  during  opening  and  closing  of 
the  draperies.  The  glides  and  track  cooperate  so  that  the 
glides  can  turn  freely  in  the  track  ^\'ithout  binding.  The 
spring  pleater  cooperates  "v\Tith  the  glides  and  track  so 
that  during  such  opening  and  closing  the  glides  are  main- 
tained by  the  pleater  sutiiciently  cross^\ise  of  the  track, 
even  though  turning  therein,  so  that  the  glides  do  not  fall 
out. 

This  function  is  new.  In  the  prior  art  installations  the 
glides  (e.g.,  the  button  and  Wilcox  glides)  could  and  did 
turn  in  the  track  as  they  moved  back  and  forth  along  the 
track.  However,  these  glides  were  designed  so  that  they 
could  be  rotated  through  a  full  360°  turn  Avithout  ever 
coming  to  a  position  wherein  they  could  pass  down 
through  the  track  gap.  As  a  consequence  there  was  no 
necessity  for  connecting  such  glides  to  the  spring  pleater 
m  such  manner  as  to  prevent  rotation  of  the  glides  about 
a  vertical  axis  relative  to  the  spring  pleater. 

As  has  been  discussed  previously,  the  present  inven- 
tion had  several  unexpected  results :  the  speed  of  installa- 
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tion  was  three  times  as  great  as  previous  methods,  tlie 
glides  could  be  installed  on  the  draperies  in  the  workroom 
and  carried  to  the  job,  and  the  glide  could  be  left  in  i>lace 
on  the  draperies  during  cleaning  thereof. 

From  the  foregoing,  it  is  quite  evident  that  claim  3 
sets  forth  a  new  combination  of  elements,  even  though 
the  track  and  spring  pleater  per  se  are  old.  A  new  re- 
sult has  plainly  been  brought  about,  as  recognized  by  the 
Court  below:  ''What  has  been  done  here  is  very  benefi- 
cial. I  do  not  think  there  is  any  question  about  that.  It 
is  an  advance  in  the  art,  and  there  is  no  ({uestion  about 
that."  (R.  654) 

Quite  plainly  the  Court  below  did  not  apply  the  proi)er 
test  of  combination  claims,  as  set  forth  in  Hensley,  to 
claim  3  and  the  conclusion  of  invalidity  as  setting  forth 
an  aggregation  should  be  reversed. 

Parenthetically,  it  should  be  noted  that  the  Court  below 
was  concerned  about  the  effect  of  holding  a  claim  to  the 
combination  valid  in  that  it  Avould  withdraw  from  the 
public  things  which  were  in  the  public  domain,  namely, 
the  track  and  spring  pleater  (R.  194).  However,  no  such 
result  would  occur.  The  public  is  and  would  be  free  to 
use  the  track  and  spring  pleater  with  any  glides  with 
which  they  had  been  used  previously.  Also,  the  track  and 
spring  pleater  could  be  used  with  any  glides  that  may 
hereafter  be  invented  as  long  as  such  glides  do  not  co- 
operate with  the  spring  pleater  and  track  in  the  very 
specific  manner  set  forth  in  claim  3. 
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THE  DISTRICT  COURT  ERRED  IN  HOLDING  CLAIMS  3  AND  4 
INVALID  AS  BEING  OBVIOUS.  (SPECIFICATION  OF  ERROR 
NO.  2) 

Although  the  Court  was  not  **  interested  in  the  ordinary 
skill  of  the  art"  (R.  650),  findings  of  fact  were  subse- 
quently adopted  holding  that  the  invention  of  claim  3  did 
not  define  any  invention  and  that  it  would  have  been 
obvious  to  one  iskilled  in  the  art  to  substitute  a  glide  sub- 
stantially as  shown  in  the  Silverman  patent  No.  2,320,308 
(Ex.  K)  or  the  Lounsbuiy  patent  No.  568,091  (Ex.  M) 
for  the  glides  previously  used  in  the  spring  pleated  dra- 
pery art  (Findings  of  Fact  Nos.  42  and  49,  Tr.  283,  284). 

It  is  submitted  that  the  testimony  and  evidence  simply 
do'  not  support  such  findings,  nor  the  conclusions  of  in- 
validity based  thereupon. 


THE  INVENTION  OF  CLAIMS  3  AND  4  IS  NOT  OBVIOUS  IN 
VIEW  OF  THE  SILVERMAN  PATENT  NO.  2,320,308 

As  pointed  out  previously,  at  the  time  of  the  present 

invention  there  was  nothing  commercially  available  which 

was  successful  for  the  purpose  of  making  a  clovse  hook-up 

installation  of  spring-pleated  draperies. 

Nevertheless,  after  appellants  had  solved  the  problem, 
and  after  appellees  came  on  the  market  with  their  *' brand 
new"  version  of  the  invention  to  replace  their  existing 
hardwai'e  (Ex.  AF),  appellees  took  the  position  at  the 
trial  that  the  whole  thing  had  been  taught  by  the  Silver- 
man patent  No.  2,320,308  (Ex.  M). 

The  Silverman  patent  is  shown  on  Insert  No.  4  oppo- 
site hereto.    As  described  in  the  Silverman  patent,  this 
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device  is  designed  for  use  on  shower  curtains.  No  sug- 
gestion is  made  that  the  Silvennan  device  has  any  utility 
with  spring-pleated  drapery.  The  curtain  hook  14  at- 
taches to  the  upper  hem  of  the  shower  curtain  31  and  has 
a  T-shaped  head  21.  The  head  21  can  be  secured  to  rod 
15  by  aligning  the  head  with  the  slot  16,  moving  the  head 
up  into  the  rod  and  turning  the  curtain  hook  90°  to  seat 
the  recesses  19  and  20  of  the  head  on  the  inwardly  pro- 
jecting rails  17  and  18  of  the  rod  15.  The  curtain  hook 
can  ride  back  and  forth  on  the  rails  as  the  curtain  is 
opened  and  closed,  but  the  rails  17  and  18  engage  the 
head  recesses  to  restrain  rotation  of  the  curtain  hook 
head  *'to  prevent  accidental  displacement  thereof  from 
the  rails." 

The  Silvennan  patent  (juite  clearly  does  not  show  the 
combination  of  claim  3  of  the  Stubblefield  patent  in  suit. 
It  does  not  include  a  spring  pleater,  and,  of  course,  does 
not  suggest  a  combination  wherein  a  glide  is  to  be  at- 
tached to  a  spring  pleater  'So  that  the  glide  is  free  to 
turn  in  the  track  (contrary  to  the  operation  of  Silver- 
man) between  crosswise  positions  wherein  it  will  not  fall 
out,  nor  where  a  twist  of  the  wrist  applied  to  a  spring 
pleater  will  align  the  head  with  a  track:  gap  for  insertion 
and  a  release  of  the  spring  pleater  \vill  automatically 
position  the  glide  crosswnse  in  the  track. 

As  was  stated  by  the  Court  in  Esco  Corporation  v. 
Hensley  Equipment  Company,  265  F.  Supp.  863  (D.C 
N.D.  Calif.,  1965);  affimied  375  F.2d  432: 

*'The  Court  finds  that  while  the  pertinent  features 
of  each  of  claims  8  and  9  have  appeared  se])arately 
in  prior  art  patents,  the  Court  further  finds  that  each 
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such  patent  has  less  than  the  full  combination  of 
elements  specified  in  either  claims  8  or  9."  (Empha- 
sis by  Court) 

Plainly,  the  Silverman  patent  has  less  than  the  full 
combination  specified  in  claim  3. 

Plaintiffs'  Exhibit  40  was  a  specimen  of  the  Silverman 
rod  14  with  rails  17  and  18,  and  Exhibit  41  was  a  curtain 
with  a  spring  pleater  therein  and  glides  as  shown  in  the 
Silverman  patent  attached  to  the  spring  pleater.  It  was 
demonstrated  that  if  the  glides  are  not  kept  at  right 
angles  to  the  rod,  but  are  turned  relative  thereto  (as 
they  must  when  the  spring  pleater  is  opened  and  closed), 
the  glides  do  not  slide  freely  back  and  forth  in  the  track 
but  instead  bind  therein,  the  binding  being  caused  by  the 
friction  of  the  rails  17  and  18  in  the  glide  heads  (R.  512). 
When  tlie  drapery  was  moved  to  a  closed  position,  the 
spring  pleater  twisted  the  glides  in  the  rod  so  they  fell 
out  of  the  track  (R.  513-514),  releasing  the  drapery  from 
the  track. 

Thus,  not  only  does  Silverman  not  suggest  the  claimed 
combination,  the  use  of  Silverman  glides  with  spring- 
pleated  draperies  results  in  a  combination  having  a  dif- 
ferent (as  compared  to  the  Silverman  disclosure)  and 
inoperative  result. 

Appellees  introduced  Exhibit  AL,  their  version  of  the 
Silverman  glide  in  which  the  T-shaped  head  was  rotated 
90°  to  the  body  of  the  glide,  and  Exliibit  AM,  a  plurality 
of  such  glides  secured  to  a  standard  piece  of  spring 
pleater  with  the  heads  of  the  glides  riding  in  a  piece  of 
standard  track  (i.e.,  without  the  rails  17  and  18  as  shown 
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in  the  Silverman  rod  15).  It  was  then  demonstrated  that 
the  structure  and  functions  of  the  elements  combined  in 
Exhibit  AM  were  the  same  as  that  of  claim  3  of  the 
patent  in   suit. 

The  construction  and  operation  of  Exhibit  AM,  how- 
ever, differs  from  the  teachings  of  the  Silverman  patent 
in  three  distinct  ways.  First  of  all,  the  glide  itself  is  sig- 
nificantly different  because  of  the  90°  turning  of  the  head. 
As  admitted  by  Mr.  Stall,  one  of  the  appellees,  if  a  glide 
as  so  modified  were  to  be  used  in  the  Silverman  set-up, 
the  glides  would  fall  out  of  the  track  as  the  curtain  is 
pulled  to  a  closed  position,  a  result  not  desired  by  Sil- 
verman (K  483-484). 

Secondly,  the  use  of  the  spring  pleater  of  Exhibit  AM 
is  simply  not  suggested  by  Silverman,  and,  indeed,  the 
combination  of  Silverman  glides  as  shown  in  the  Silver- 
man patent  with  a  spring  pleater  will  not  operate  for 
the  purpose  desired  by  Silverman  nor  by  the  present  in- 
vention, as  demonstrated  with  Exhibits  40  and  41. 

Thirdly,  the  use  of  a  stajidard  track,  without  rails,  is 
not  suggested  by  Silverman.  Eliminating  the  rails,  of 
course,  allows  the  glides  to  turn  easily  in  the  track,  which 
is  essential  to  the  present  invention.  However,  in  the  Sil- 
verman patent,  the  rails  17  and  18  are  specifically  pro- 
vided to  prevent  turning  of  the  glides  so  that  the  glides 
cannot  be  accidentally  dislodged  from  the  rod. 

Thus,  Silverman  teaches  a  particular  structure  and 
combination  of  a  glide  and  rod  wherein  the  rod  cooper- 
ates with  the  rail  to  prevent  the  glide  from  turning.  The 
present  invention  resides  in  a  combination  of  a  spring 
pleater,  track  and  glides  wherein  the  spring  pleater  turns 
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the  glides  freely  in  the  track  but  limits  the  amount  of 
turning  so  that  the  glides  remain  in  the  track  during 
normal  opening  and  closing  of  the  drapery. 

The  Silverman  patent  does  have  one  feature  in  com- 
mon with  the  present  invention.  It  does  have  a  glide  with 
a  T-shaped  head  that  can  be  inserted  through  the  gap 
and  then  be  turned  to  seat  the  head  in  the  rod  15.  How- 
ever, this  is  about  all  that  it  does  have  in  common,  and, 
even  then,  the  manner  of  insertion  and  seating  of  the 
Silverman  glide  is  substa,ntially  different  as  compared  to 
the  present  invention.  In  Silverman,  the  glide  itself  has 
to  be  handled  manually  by  the  installer  as  it  is  aligned 
and  then  has  to  be  manually  twisted  to  seat  it  in  the  rod. 
In  the  present  invention  the  installer  merely  twists  the 
spring  pleater  to  align  the  glide  head  and  moves  the  glide 
up  through  the  track  gap.  The  installer  then  releases  the 
spring  pleater  and  the  spring  pleater  automatically 
orients  the  glide  into  a  seated  position. 

Quite  plainly,  the  Silverman  patent  does  not  anticipate 
the  present  invention  defined  by  claitn  3. 

Toplif  V.  Topliff,  145  U.S.  156  (1891) 

"It  is  not  sufficient,  in  order  to  constitute  an  an- 
ticipation of  a  patented  invention,  that  the  device 
relied  upon  might,  by  modification,  be  made  to  ac- 
complish the  function  performed  by  that  invention, 
if  it  were  not  designed  by  its  maker,  nor  adapted, 
nor  actually  used  for  the  performance  of  such  func- 
tion." 

The  question  then  remains,  would  it  have  been  obvious 
to  one  skilled  in  the  art  to  take  the  Silverman  glide  out 
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of  its  environment,  modify  the  construction  thereof  and 
give  it  a  significantly  new  and  different  operation  by 
using  it  with  a  spring  pleater  and  track! 

Mr.  Stall,  the  developer  in  1946  of  the  spring  pleater 
(R.  470),  has  had  twenty-one  years  of  drapery  hardware 
experience  (R.  497),  and  throughout  the  years  has  seen 
about  50  different  t^qies  of  glides  (R.  479).  Surely  he 
represents  a  reasonable  standard  of  a  person  having 
"ordinary  skill  in  the  art".  Yet,  he  did  not  develop  his 
version  of  the  present  invention  until  after  Mr.  Stubble- 
field  invented  appellants'  device  and  appellants  were  on 
the  market  with  it. 

More  significantly,  Mr.  Stall  testified  that  in  his  years 
of  experience  he  had  not  seen  a  glide  as  sho\vn  in  the 
Silverman  patent  (R.  487).  Wlien  questioned  about  the 
purpose  for  the  rails  17  and  18  of  the  Silverman  rod  15 
and  whether  the  Silverman  glide  rotates  about  its  vertical 
axis  as  the  curtain  is  opened  and  closed,  Mr.  Stall  was 
unable  to  answer,  and  stated  that  he  did  not  know  (R. 
485-489). 

Thus,  we  have  here  a  1943  prior  art  patent,  issued 
several  years  prior  to  the  development  in  1946  of  spring- 
pleated  drapery  and  17  years  prior  to  the  present  inven- 
tion, the  operation  of  which  was  unclear  to  Mr.  Stall. 
And  yet  (after  full  knowledge  of  the  construction  and 
operation  of  the  Stubblefield  patent  in  suit),  appellees 
would  have  it  believed  that  it  would  be  obvious  to  take 
one  element  (the  curtain  hook  14)  from  the  Silverman 
patent,  modify  it  physically  and  put  it  into  a  new  and 
different  environment  wherein  it  has  new  and  additional 
cooperative  results. 


30 


Appellees'  conversion  of  tlie  long  dormant  Silverman 
device  into  use  with  a  spring  pleater,  after  full  knowledge 
of  the  manner  of  operation  of  the  Stubblefield  patent  in 
suit,  represents  a  clear  and  improper  exercise  of  hind- 
sight. 

Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire 
Co.,  220  U.S.  428,  31  S.Ct.  444  (1910) 

a*  *  *  Knowledge  after  the  event  is  always  easy, 
and  problems  once  solved  present  no  difficulties,  in- 
deed, may  be  represented  as  never  having  had  any, 
and  expert  witnesses  may  be  brought  forward  to 
show  that  the  new  thing  which  seemed  to  have  eluded 
the  search  of  the  world  was  always  ready  at  hand 
and  easy  to  be  seen  by  a  merely  skilful  attention." 

Neff  Instrument  Corporation  v.  Cohu  Electronics, 
Inc.,  298  F.2d  82  (C.A.  9,  1961) 

*'*  *  *  As  to  the  obviousness  of  an  invention,  when 
viewed  with  the  wisdom  of  liindsight,  this  court  has 
said, 

''  'It  is  of  no  significance  that  ''viewed  after  the 
event,  the  means  *  *  *  adopted  seem  simple  and 
such  as  should  have  been  obvious  to  those  who 
worked  in  the  field,  but  this  is  not  enough  to  nega- 
tive invention."  Goodyear  Tire  &  Rubber  Co.  v. 
Ray-0-Vac  Co.,  321  U.S.  274  (64  S.Ct.  593,  88  L. 
Ed.  721)  *  *  *.  ''Now  that  it  has  succeeded,  it  may 
seem  very  plain  to  anyone  that  he  could  have  done 
it  as  well.  Tliis  is  often  the  case  ^vith  inventions 
of  the  greatest  merit."  '  " 

The  finding  and  conclusion  of  obviousness  based  upon 
the  Silverman  i^atent  should  clearly  be  reversed. 
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THE  INVENTION  OF  CLAIMS  3  AND  4  IS  NOT  OBVIOUS  IN 
VIEW  OF  THE  LOUNSBURY  PATENT  NO.  568,091 

Appellees  also  relied  heavily  at  the  trial  upon  the 
Lounsbury  patent  No,  568,091  shown  in  Insert  No.  5  on 
the  opposite  page. 

This  patent,  issued  72  years  ago,  is  substantially  the 
same  as  the  Silverman  patent.  That  is,  it  too  discloses 
a  curtain  hook  I  having  a  T-shajjed  head  which  can  pass 
up  through  the  gap  between  tracks  c,  c,  and  be  turned 
90°  to  seat  on  the  tracks.  The  hook  I  is  attached  to  the 
curtain  F  by  means  of  a  clip  E  and  pin  G  so  that  the 
head  of  the  hook  I  is  at  right  angles  to  the  curtain,  as 
in  Silverman.  Three  versions  are  shown  in  Lounsbury, 
Fig.  1  showing  the  hook  I  and  clip  E  as  two  pieces  with 
the  clip  suspended  from  the  hook  eye  H,  while  in  Figs. 
2  and  5  the  hook  I  and  clip  E  are  integral  with  each 
other. 

As  in  Silverman,  once  the  hook  is  inserted  in  the  tracks, 
the  tracks  keep  the  hook  from  turning  as  the  hooks  move 
back  and  forth  along  the  tracks  upon  ojjening  and  closing 
of  the  curtain. 

Also  as  in  Silverman,  there  is  no  disclosure  or  sugges- 
tion in  Lounsbury  as  to  the  use  of  a  spring  pleater,  and 
thus  this  patent  does  not  show  the  combination  of  claim  3. 

At  the  trial  appellees  introduced  Exliibit  AO  to  show 
how  the  Lounsbury  disclosure  could  be  changed  into  a 
device  having  the  same  operation  as  the  jDresent  inven- 
tion. Exhibit  AO  comprises  a  plurality  of  glides  shaped 
the  same  as  the  hook  I  (but  without  the  clip  E)  of  Fig.  1 
of  the  Lounsbury  patent,  with  the  hook  eyes  H  being 
directly  connected  to  a  spring  pleater  and  with  the  heads 
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of   the   hooks   riding   in   a   section   of   standard   drapery 
track. 

Such  a  combination  is  completely  foreign  to  the  Louns- 
bury  disclosure.  There  is  no  suggestion  in  Lounsbury 
that  the  clip  E  of  Fig.  1  could  be  eliminated  and  a  cur- 
tain or  drapery  be  attached  directly  to  the  hook  eye  H. 
In  fact,  if  Lounsbury  were  to  do  this,  as  the  curtain  is 
pulled  closed,  i.e.,  to  the  position  of  the  curtain  in  Fig.  1, 
the  curtain  would  twist  the  hook  so  that  it  would  bind 
severely  or  drop  out,  just  as  in  Silverman  (R.  523,  524). 
Thus,  the  first  step  of  modification  would  render  the 
Lounsbury  device  as  inoperative  for  Lounsbury 's  pur- 
poses. 

Next,  the  combination  adds  a  spring  pleater,  which  is 
completely  unsuggested  by  Lounsbury.  Tliis  addition 
would  then  require  that  the  Lounsbury  hooks  turn  about 
a  vertical  axis  as  they  move  along  the  track,  an  operation 
contrary  to  that  desired  by  Lounsbury. 

The  next  step  of  reconstruction  is  to  substitute  a  track 
without  inwardly  turned  lips  for  that  shown  by  Louns- 
bury. This  then  allows  the  hooks  to  turn  freely  in  the 
track,  which  again  is  a  contrary  result  to  that  desired  by 
Lounsbury.  The  elimination  of  such  lips  in  the  Lounsbury 
track  would  then  eliminate  the  means  whereby  the  hooks 
are  held  in  the  track. 

It  may  well  be  that  when  all  of  these  changes  have 
been  made,  the  new  combination  of  a  spring  pleater,  a 
portion  only  of  the  Lounsbury  hooks  I  and  a  standard 
track  will  operate  in  substantially  the  same  way  as  the 
Stubblefield  patent,  but  such  construction  is  certainly  not 
suggested    (and    indeed    is    contrary    to    that    shoAvn)    in 
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Lounsbury.  It  is  only  shown  by  Stubblefield.  Again,  tliis 
is  a  pure  exercise  of  hindsight. 

The  testimony  of  Mr.  Stall  on  the  Lounsbury  patent 
is  also  illuminating.  He  stated  that  he  had  read  the  pat- 
ent in  the  past  but  that  he  didn't  know  how  the  drape 
was  attached  in  the  patent  (R.  493),  and  didn't  know 
whether  the  rotation  of  the  Lounsbury  hook  portion  in 
Exhibit  AO  as  the  spring  pleater  is  moved  was  the  same 
or  different  as  shown  in  the  Lounsbury  patent  (R.  496). 
Thus,  we  have  a  man  skilled  in  the  art  who  is  not  clear 
from  the  Lounsbury  patent  as  to  how  the  Lounsbury 
device  is  intended  to  operate.  How,  then,  can  it  be  ob- 
vious to  take  this  ancient  disclosure  and  make  all  of  the 
modifications  necessary  to  arrive  at  Exhibit  AO,  without 
using  the  knowledge  taught  only  by  the  Stubblefield 
13atent? 


THE  INVENTION  IN  THE  PRESENT  CASE  IS  NOT  MERELY  A 
GLIDE  WITH  A  T-SHAPED  HEAD,  IT  IS  A  COMBINATION 
OF  ELEMENTS  OBTAINING  RESULTS  THAT  ARE  NEW  AND 
DIFFERENT  FROM  THOSE  OBTAINED  BEFORE 

The  Silverman  and  Lomisbury  patents,  of  course,  both 
show  curtain  hooks  mth  a  T-shaped  head  which  can  be 
manually  inserted  through  a  track  and  manually  twisted 
to  a  seated  position.  However,  this  is  not  the  sole  con- 
tribution of  Stubblefield. 

Instead,  claim  3  sets  forth  a  combination  of  a  spring 
pleater,  a  jDlurality  of  glides  and  a  track.  These  cooper- 
ate, as  mentioned  before,  so  that: 

(1)  no  handling  of  the  glides  is  necessary  for  installa- 
tion or  removal; 
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(2)  a  mere  tA\'ist  of  the  spring  pleater  will  align  the 
head  of  the  glide  so  it  can  be  inserted  or  removed 
from  the  track; 

(3)  after  insertion  of  a  glide  into  the  track,  a  release 
of  the  spring  pleater  will  automatically  orient  the 
glide  in  the  track  so  that  it  will  not  fall  out; 

(4)  movement  of  the  spring  pleater  will  cause  the 
glides  to  turn  in  the  track  as  they  move  back  and 
forth  in  the  track,  but  ^vill  maintain  the  glide  suffi- 
ciently crosswise  at  all  times  so  that  the  glides 
mil  not  fall  from  the  tracks. 

These  functions  are  not  achieved  by  any  of  the  prior 
art  devices  actually  in  use  in  tlie  spring-pleated  drapery 
art.  Neither  are  they  sho\^^l  nor  suggested  by  the  Silver- 
man or  Lounsbur>'  patents.  Moreover,  if  the  Silverman 
or  Lounsbury  curtain  hooks  were  to  be  connected  to 
spring-pleated  drapery  in  the  manner  in  which  Silverman 
and  Lounsbury  teach  that  their  hooks  should  be  con- 
nected to  curtains,  then  the  resulting  combinations  would 
be  inoperative.  The  jDrior  art,  taken  singly  or  in  the  com- 
bination suggested  thereby,  simply  does  not  teach  the 
combination  of  claim  3  and  does  not  render  such  combi- 
nation obvious. 

The  worth  of  the  present  invention  has  been  properly 
assessed  by  the  Court  below:  "What  has  been  done  here 
is  very  beneficial,  I  do  not  think  there  is  any  question 
about  that.  It  is  an  advance  in  the  art,  and  there  is  no 
question  about  that"  (R.  654).  Such  an  invention  is 
clearly  worthy  of  protection,  and  this  case  calls  for  the 
application  of  the  doctrine  set  forth  in  Reynolds  v.  Whitin 
Macli.  Works,  167  F.2d  78,  82  (C.A.  4,  1948): 
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"*  *  *  Patents  for  useful  inventions  ought  not  to  be 
invalidated  and  held  for  nought  because  of  such  ex- 
cursions into  the  boneyard  of  failures  and  abandoned 
experiments." 


THE    DISTRICT    COURT    ERRED    IN    ADOPTING    FINDING    OF 
FACT  NO.  21  IN  FULL.  (SPECIFICATION  OF  ERROR  NO.  3) 

Finding  of  Fact  No.  21  (Tr.  275)  reads  as  follows: 
*'In  April,  1961  .  .  .  after  the  filing  of  the  applica- 
tion which  matured  into  the  patent  in  suit  .  .  .  the 
plaintiff  John  H.  Hancock  displayed  a  specimen  of 
the  Stubblefield  glide  (shown  in  the  patent  in  suit)  to 
the  defendant  Stall.  This  was  the  first  time  that  the 
defendant  Stall  saw  a  Stubblefield  glide." 

The  last  sentence  of  this  finding  is  clearly  erroneous, 
and  is  not  based  on  any  credible  testimony. 

The  facts  show  the  following  sequence  of  events.  In 
August  of  1960,  Mr.  Stubblefield  had  conceived  his  inven- 
tion and  a  drawing,  Exhibit  14,  had  been  made  for  a  mold 
to  be  made  (R.  75).  Appellants  first  sold  these  glides  in 
October  of  1960  (Exhibit  43)  and  by  December  2,  1960 
over  5000  glides  as  shown  in  the  Stubblefield  patent  had 
been  sold  in  the  greater  Los  Angeles  area  (R.  601-602, 
Ex.  43). 

The  December  2,  1960  shipment  of  glides  was  made  to 
Beauti  Pleat  of  Long  Beach  and  was  signed  for  by  a 
Norman  Steffen  (R.  562,  603,  Exs.  42  and  43).  Mr.  Steffen 
testified  that  at  tliis  time  he  was  working  part  time  for 
his  father  (Beauti  Pleat  of  Long  Beach)  as  a  drapery 
installer,  and  part  time  for  appellee,  Mr.  Stall,  in  the 
latter 's  shop  (R.  556). 
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Mr.  Steffen  testified  that  prior  to  the  December  2,  1960 
delivery  of  Stiibblefield  glides  Mr.  Stall  had  showed  him 
and  Mr.  Scheel  (Mr.  Stall's  foreman)  a  Stubblefield  glide, 
had  demonstrated  its  use  with  a  spring  pleater  and  track 
and  had  asked  Mr.  Scheel  to  work  on  making  one  like  it 
(R.  570,  587-588). 

The  first  physical  evidence  showing  when  appellees' 
glides  (as  used  in  the  accused  combination)  were  made 
is  Exhibit  AI,  a  bid  dated  February  8,  1961  for  making 
a  mold  to  produce  api)eUees'  glides. 

The  only  evidence  to  support  the  finding  that  Mr.  Stall 
did  not  see  a  Stubblefield  glide  before  April,  1961  is  Mr. 
Stall's  testimony  that  he  went  to  see  his  mold  maker 
sometime  prior  to  February  8,  1961  (R.  426)  and  that 
he  had  not  seen  a  Stubblefield  glide  prior  to  that  time 
(R.  423). 

However,  in  Mr.  Stall's  deposition  (Ex.  35),  he  testi- 
fied that  he  first  learned  of  the  existence  of  the  Stubble- 
field glide  in  late  1960  (R.  415).  (This  date  had  originally 
been  *'1961"  in  the  deposition,  but  it  was  later  changed 
to  "1960",  the  change  being  initialled  by  Mr.  Stall,  R. 
416.)  Also,  in  Mr.  Stall's  deposition  he  testified  that  he 
had  seen  the  Stubblefield  glide  prior  to  going  to  his  mold 
maker  (R.  423-424). 

Thus,  the  only  evidence  to  support  the  objected-to  por- 
tion of  Finding  of  Fact  No.  21  is  Mr.  Stall's  testimony 
at  the  trial  which  is  in  direct  conflict  with  his  deposition 
testimony  that  he  saw  the  Stubblefield  glide  in  late  1960, 
which  is  the  time  that  Mr.  Steffen  testified  that  Mr.  Stall 
showed  and  demonstrated  the  Stubblefield  glide  to  him. 
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In  addition,  the  evidence  shows  tliat  the  glides  then 
developed  by  appellees'  and  appellants  glides  operated  in 
combination  with  a  spring  pleater  and  track  in  such  man- 
ner as  to  lead  the  Court  to  say  that  they  ''operate  in 
exactly  the  same  way"  and  "produce  the  same  results" 
as  appellants'  glide  (K  633).  Every  portion  of  the  fairly 
lengthy  claim  3  fully  describes  apjjellants'  accused  com- 
bination (R.  200-215).  This  happenstance  of  such  smii- 
larity  is  too  much  to  be  a  pure  coincidence.  Insofar  as 
Finding  of  Fact  No.  21  states  that  the  first  time  Mr.  Stall 
saw  a  Stubblefield  glide  was  in  April,  19*61  it  is  clearly 
erroneous. 

Even  though  knowledge  or  intent  to  copy  has  no  bear- 
ing on  whether  or  not  infringement  exists,  a  true  con- 
sideration of  this  finding  has  bearing  on  the  question  of 
validity.  Mr.  Stall  was  one  skilled  in  the  art.  His  lack 
of  success  in  finding  a  solution  to  the  jDroblem  before 
Mr.  Stubblefield 's  invention,  and  his  desire  to  have  Mr. 
Scheel  make  glides  to  do  the  same  job  as  the  Stubblefield 
glides,  clearly  demonstrate  the  unobviousness  of  the 
present  invention. 

8el-0-Rah  Corp.  v.  Henry  Hanger  £  Display  Fix. 
Corp.,  232  F.2d  176,  178  (C.A.  5,  1956) 

"Recognizing,  as  we  do,  that  the  validity  of  a 
patent  is  tested  by  consideration  of  the  statutory 
purpose  as  it  affects  the  public  as  a  whole  rather 
than  on  the  basis  of  the  rights  or  interests  of  only 
the  parties  to  specific  litigation,  we  are  nevertheless 
impressed  by  the  recognition  thus  given  to  the  essen- 
tial contentions  of  the  inventor  by  one  who  has  vital 
commercial  interests  at  stake,  and  whose  attitude 
may  be  considered  as  fairly  representing  the  indus- 
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try.  As  was  said  by  the  Court  of  Apx)eals  for  the 
Second  'Circuit  in  Kurtz  v.  Belle  Hat  Lining  Co.,  and 
quoted  approvingly  in  two  decisions  of  the  Fourth 
Circuit : 

"  'The  imitation  of  a  thing  patented  by  a  de- 
fendant, who  denies  invention,  has  often  been  re- 
garded, perhaps  especially  in  this  circuit,  as  con- 
clusive evidence  of  what  the  defendant  thinks  of 
the  patent,  and  persuasive  of  what  the  rest  of  the 
world  ought  to  think.'  " 


THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  DISMISS  THE 
COUNTERCLAIM  INSOFAR  AS  IT  RELATES  TO  CLAIMS  1 
AND  2.  (SPECLFICATION  OF  ERROR  NO.  4) 

As  has  been  brought  out  in  the  Statement  of  the  Case, 
appellants  made  a  general  charge  of  infringement,  with- 
out referring  specifically  to  any  claim,  and  appellees  filed 
a  counterclaim  seeking  to  have  all  claims  held  invalid. 
Appellants  in  the  discovery  period  narrowed  their  charge 
of  infringement  to  claim  3  alone  and  thereafter  all  plead- 
ings referred  to  claim  3  alone. 

At  the  trial,  appellees  urged  the  Court  to  adjudicate 
claims  1  and  2.  Appellants  moved  to  dismiss  the  portion 
of  the  counterclaim  relating  to  claims  1  and  2  on  the 
basis  that  there  is  no  case  or  controversy  concerning 
such  claims  (R.  163),  wliicli  motion  was  denied  (R.  166). 

Clauns  1  and  2  differ  significantly  in  scope  from  claim 
3.  As  brought  out  previously,  claun  3  relates  to  a  com- 
bination of  a  spring  pleater,  glides  and  a  track.  Claims 
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1  and  2  relate  not  to  such  a  combination,  but  solely  to 
a  glide  of  the  specific  construction  shown  in  the  patent 
in  suit.  Claims  1  and  2  read  as  follows: 

1.  A  combination  glide  and  pin  element  for  drap- 
eries, wliich  comprises  a  plastic  body  having  a  ful- 
crum iDortion  and  also  having  a  dependent  portion, 
pin-seat  means  provided  on  said  dependent  portion 
in  spaced  relationsliip  from  said  fulcrum  portion, 
said  pin-seat  means  extending  laterally  from  said 
dependent  portion,  glide  means  provided  on  said  body 
above  said  fulcrum  portion  to  slidingly  support  said 
body  from  a  draj^ery  track,  a  resilient  pin  pivotally 
mounted  on  said  fulcrmn  portion,  said  pin  having  a 
first  portion  adapted  to  be  sujiportingly  connected  to 
a  drapery,  said  pin  also  having  a  second  portion 
adapted  to  pivot  freely  on  one  side  of  said  pin-seat 
means,  and  means  on  said  body  to  prevent  movement 
of  said  second  pin  portion  to  the  other  side  of  said 
pin-seat  means  except  upon  flexing  of  said  second 
pin  portion  around  the  distal  end  of  said  pin-seat 
means,  whereby  said  second  pin  portion  is  resiliently 
maintained  in  locked  condition  on  said  other  side  of 
said  pin-seat  means. 

2.  The  invention  as  claimed  in  claim  1,  wherein 
a  detent  protrusion  is  provided  at  said  distal  end 
of  said  pin-seat  means. 

As  far  as  the  present  case  is  concerned,  there  is  no 
justiciable  controversy  between  the  parties  requiring  an 
adjudication  of  the  validity  or  infringement  of  clauns  1 
and  2.  The  pleadings  prior  to  trial  specifically  limited 
the  charge  of  infringement  to  claun  3.  By  virtue  of  this, 
appellants  have  disclaimed  any  right  to  hereafter  assert 
that  appellees'  glides  infringe  claims  1  and  2. 
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Du  Bois  Plastic  Prod.  v.  United  States  Safety 
Service  Co.,  168  F.  Supp.  944,  946  (D.C.  Mo., 
1958) 

"Following  service  on  it  in  this  action,  defendant 
filed  a  motion  for  a  more  definite  statement,  seeking, 
among  other  things,  'a  statement  and  designation  of 
the  patent  claim  or  claims  of  each  of  the  patents  in 
suit  with  respect  to  which  plaintiffs  charge  infringe- 
ment in  the  complaint.'  Without  awaiting  formal 
ruling  by  the  Court  ujDon  said  motion,  plaintiffs  filed 
a  more  definite  statement  of  complaint,  designating 
the  claims  relied  upon  in  this  action  to  be:   Claims 

1,  2,  3,  4  and  5  of  Patent  No.  2,368,750;  Claims  1, 

2,  4,  5,  7,  8  and  9  of  Patent  No.  2,406,998 ;  and  Claims 
1,  2,  3  and  6  of  Patent  No.  2,422,534.  Plaintiffs  have 
now  filed  an  'amendment  to  the  more  definite  state- 
ment of  complaint'  and  seek  the  Court's  approval  of 
the  withdrawal  from  this  action  of  Claims  8  and  9 
of  Patent  No.  2,406,998;  and  Claims  1,  2  and  6  of 
Patent  No.  2,422,534.  Defendant-counterclaimant  op- 
poses approval  of  the  withdrawal  by  plaintiffs  of  any 
of  the  claims  previously  designated  and  alleged  as 
being  infringed  by  it  on  the  ground  that  it  is  entitled 
to  the  protection  of  a  judgment  of  non-infringement 
with  respect  to  said  claims.  Notwithstanding  defend- 
ant's opposition,  we  believe  that  leave  should  be 
granted  plaintiffs  to  file  withdrawal  from  tliis  action 
of  the  above-referred-to  claims,  for  manifestly  plain- 
tiffs' disclaimer  of  non-infringement  thereof  no 
longer  presents  any  justiciable  issue  between  the 
parties  in  respect  thereto.  In  light  of  such  written 
disclaimer,  there  is  no  reason  for  conditioning  leave 
to  withdraw  such  clauns,  with  prejudice  or  otherwise. 
The  legal  effect  of  the  withdrawal  is  a  disclaimer  of 
infringement  of  said  claims  by  defendant,  and  that 
fact  standing  of  record  will  prevent  plaintiffs  from 
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hereafter  asserting  future  infringement  by  defendant 
of  any  matters  previously  put  in  issue  by  the  plead- 
ings in  resj^ect  to  said  claims." 

Also  see: 

Yavitch  v.  Seewack,  323  F.2d  561  (C.A.  9,  1963) 
Emerson  v.  National  Cylinder  Gas  Co.,  251   F.2d 

152,  157  (C.A.  1,  1958) 
The  Peelers  Company  v.  Kaakinen,  126  USPQ  42 
(D.C.  W.D.  Washington,  1960) 

For  the  reasons  set  forth  in  the  above  cases  and  be- 
cause there  was  and  is  no  justiciable  controversy  between 
the  parties  relating  to  claims  1  and  2,  the  motion  to  dis- 
miss was  erroneously  denied. 


THE  DISTRICT  COURT  ERRED  IN  HOLDING  CLAIMS  1  AND  2 
TO   BE   INVALID.    (SPECIFICATION   OF   ERROR  NO.   5) 

Although  appellees  asserted  at  the  beginning  of  the 
trial  that  clamis  1  and  2  should  be  adjudicated  (R.  11), 
appellees  did  not  pursue  this  during  the  trial.  No  jjrior 
art  was  introduced  with  testimony  to  explain  how  such 
art  invalidated  claims  1  and  2.  In  fact,  there  is  no  testi- 
mony concerning  claims  1  and  2  at  all.  During  the  final 
arguments,  appellees'  counsel  completely  disregarded 
claims  1  and  2. 

As  is  apparent  from  a  reading  of  clauns  1  and  2,  many 
specific  Ihnitations  are  set  forth  as  to  the  precise  con- 
struction of  the  body  portion  of  the  glide  and  the  man- 
ner in  which  the  pin  cooperates  therewith.  In  the  Find- 
ings of  Fact,  Finding  No.  27   (Tr.  276)    is  the  only  one 
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which  sets  forth  the  ** reasoning"  as  to  Avhy  these  claims 

are  invalid: 

"27.  The  glide  defined  by  each  of  claims  1  and  2 
of  Patent  No,  3,090,431  does  not  constitute  an  inven- 
tion over  the  prior  art  as  aforesaid;  the  resilient  pin 
attachment  means  is  merely  a  change  in  degree  for 
accomplishing  the  same  result.  The  construction  de- 
fined by  each  of  Claims  1  and  2,  taken  as  a  whole, 
would  have  been  obvious  at  the  time  the  alleged  in- 
vention was  made  in  1960  to  a  person  having  ordi- 
nary skill  in  the  drapery  hardware  art." 

There  is  no  evidence  at  all  to  support  the  finding  that 
the  resilient  pin  attaclmient  is  merely  a  matter  of  degree. 
In  addition,  this  finding  is  clearly  insufficient  to  support 
a  conclusion  of  invalidity  in  that  it  is  not  detailed  enough 
to  advise  of  the  difference  between  the  claimed  invention 
and  the  prior  art,  nor  does  it  show  how  or  in  what  man- 
ner or  respect  the  claimed  inventions  were  not  inventions, 
or  how  and  why  they  did  not  require  any  exercise  of 
the  inventive  faculties  for  their  production.  Rule  52(a), 
F.R.C.P.,  Yavitch  v.  Seewack,  323  F.2d  561  (C.A.  9, 
1963) ;  Welsh  Co.  of  Calif,  v.  Strolee  of  Calif ornm,  313 
F.2d  923  (C.A.  9,  1963). 

The  judgment  of  invalidity  of  claims  1  and  2  should 
accordinglj'  be  stricken. 
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THE  DISTRICT  COURT  ERRED  IN  HOLDING  THAT  THE  PATENT 
IN  SUIT  HAD  BEEN  MISUSED.  (SPECIFICATION  OF  ERROR 
NO  6) 

The  Court  below  concluded  as  a  matter  of  law  (Con- 
clusion of  Law  No.  XI,  Tr.  290)  that  appellants  were 
guilty  of  patent  misuse. 

The  basis  for  the  alleged  misuse  is  bottomed  upon  Ex- 
hibit P,  an  agreement  between  appellant  Stubblefield, 
Hancock  and  Brooks  on  the  one  hand  and  appellant 
Spring  Crest.  In  this  agreement,  Stubblefield  et  al. 
granted  an  exclusive  license  under  ' '  Patent  Rights ' '  which 
included  the  patent  in  suit,  several  other  patents  and  '*all 
inventions  conceived  by  any  of  them  and  constituting  im- 
provements or  modifications  relative  to  any  invention 
contained  within  said  Patent  Rights  or  relating  to  drap- 
ery hardware  and  drapery  hardware  accessories".  Stub- 
blefield et  al.  also  agreed  to  disclose  to  Spring  Crest  ''all 
ideas  conceived  by  any  of  them  and  relating  to  the  field 
of  drapery  hardware  and  drapery  hardware  accessories." 

In  return,  Stubblefield  et  al.  were  to  be  paid  a  royalty 
based  upon  the  sale  of  certain  specific  items  enumerated 
in  Schedule  A  to  the  agreement.  Some  of  these  items 
were  covered  by  patents,  most  were  not.  Stubblefield  also 
agreed  not  to  license  or  induce  anyone  other  than  Spring 
Crest  to  manufacture,  use  or  sell  the  items  enumerated 
in  Schedule  A. 

During  the  trial  appellees  argued  that  this  license 
agreement  is  a  classic  example  of  patent  misuse  wherein 
the  owners  of  the  patent  in  suit  (Stubblefield,  Brooks  and 
Hancock)  used  the  patent  to  force  Spring  Crest  to  pay 
royalties  on  unpatented  items. 
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During  the  testimony,  however,  it  was  brought  out  that 
Mr.  Stubblefield  designed,  in  whole  or  in  part,  each  and 
every  item  on  Schedule  A,  that  at  the  time  they  were 
designed  Mr.  Stubblefield  was  not  an  employee  of  Spring 
Crest,  and  that  these  royalties  were  the  only  compensa- 
tion for  this  design  work  that  he  had  done  for  Spring 
Crest  (R.  598-599).  Thus  the  agreement  represents  noth- 
ing more  than  an  agreement  by  Spring  Crest  to  pay  for 
patented  and  unpatented  design  work  done  for  it  by  Mr. 
Stubblefield,  coupled  vntli  an  agreement  on  the  part  of 
Stubblefield  that  Spring  Crest  was  to  have  exclusive 
rights  to  these  designs  as  far  as  he  was  concerned. 

More  important  to  the  question  of  misuse  is  the  fact 
that  there  was  never  any  refusal  by  Stubblefield  et  al.  to 
license  Spring  Crest  under  the  patent  in  suit  until  Spring 
Crest  agreed  to  pay  royalties  on  all  of  the  items  in  Sched- 
ule A,  nor  did  Spring  Crest  ever  seek  a  license  in  which 
it  would  not  have  to  pay  royalties  on  the  items  in  Sched- 
ule A  (R.  599-600). 

Under  these  facts,  it  is  plain  that  the  parties  entered 
into  an  agreement  that  they  desired  and  that  there  was 
no  coercion  exercised  whatsoever  based  upon  the  existence 
of  the  jmtent  in  suit.  Appellants  know  of  no  laAV  nor 
reason  why  this  transaction  between  tliemselves  can  be 
tortured  into  a  "patent  misuse"  as  to  give  rise  to  any 
benefits  to  appellees. 

Further,  it  is  plain  that  the  Court  below  did  not  intend 
to  hold  that  there  has  been  patent  misuse.  After  re^iuest- 
ing  that  appellees  prepare  the  findings,  the  folloA\dng 
colloquy  was  had: 
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''Mr.  Wills:     Your  Honor,  would  the  Court  care 
to  make  a  finding  on  the  patent  misuse? 
The  Court:    No.  *  *  *"  (R-  668) 

The  holding  that  patent  misuse  exists  should  be  re- 
versed as  inadvertently  entered  and  as  not  based  on  fact 
or  law. 


THE  DISTRICT  COURT  ERRED  IN  FAILING  TO  FIND  THAT 
CLAIM  3  WAS  INFRINGED.  (SPECIFICATION  OF  ERROR 
NO.  7) 

At  the  trial  the  accused  combination  (Exhibits  25  and 
26)  was  thoroughly  demonstrated,  the  language  of  claim 
3  was  applie^d  to  it  and  it  was  clearly  shown  that  it  had 
substantially  the  same  construction,  operating  in  the  same 
way  to  give  the  same  results  (R.  200-215). 

There  was  no  dispute  as  to  how  either  the  accused  or 
patented  coiiibinations  worked,  and  there  was  no  testi- 
mony offered  by  appellees  to  show  that  there  was  no  in- 
fringement. The  Court  stated  during  the  trial  that  in  com- 
bination the  two  "operate  in  exactly  the  same  way"  and 
"produce  exactly  the  same  results"  (R.  633). 

In  order  to  pass  upon  the  issues  presented  and  avoid 
the  possibility  of  a  remand  for  a  determination  of  the 
question  of  infringement,  the  Court  should  have  held  that 
infringement  exists  if  the  claim  is  valid,  and  it  was  error 
not  to  do  so. 

However,  in  the  present  case,  it  is  submitted  that  a 
remand  is  not  necessary  and  that  this  Court  can  decide 
the  question  of  infringement.    There  is  no  dispute  as  to 
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During  the  testimony,  however,  it  was  brought  out  that 
Mr.  Stubblefield  designed,  in  whole  or  in  part,  each  and 
every  item  on  Schedule  A,  that  at  the  time  they  were 
designed  Mr,  Stubblefield  was  not  an  employee  of  Spring 
Crest,  and  that  these  royalties  were  the  only  compensa- 
tion for  this  design  work  that  he  had  done  for  Spring 
Crest  (R.  598-599).  Thus  the  agreement  represents  noth- 
ing more  than  an  agreement  by  Spring  Crest  to  pay  for 
patented  and  unpatented  design  work  done  for  it  by  Mr. 
Stubblefield,  coupled  with  an  agreement  on  the  part  of 
Stubblefield  that  Spring  Crest  was  to  have  exclusive 
rights  to  these  designs  as  far  as  he  was  concerned. 

More  important  to  the  question  of  misuse  is  the  fact 
that  there  was  never  any  refusal  by  Stubblefield  et  al.  to 
license  Spring  Crest  under  the  patent  in  suit  until  Spring 
Crest  agreed  to  pay  royalties  on  all  of  the  items  in  Sched- 
ule A,  nor  did  Spring  Crest  ever  seek  a  license  in  which 
it  would  not  have  to  pay  royalties  on  the  items  in  Sched- 
ule A  (R.  599-600). 

Under  these  facts,  it  is  plain  that  the  parties  entered 
into  an  agreement  that  they  desired  and  that  there  was 
no  coercion  exercised  wliatsoever  based  upon  the  existence 
of  the  patent  in  suit.  Appellants  know  of  no  law  nor 
reason  why  this  transaction  between  themselves  can  'be 
toTtured  into  a  "patent  misuse"  as  to  give  rise  to  any 
benefits  to  appellees. 

Further,  it  is  plain  that  the  Court  below  did  not  intend 
to  hold  that  there  has  been  patent  misuse.  After  request- 
ing that  appellees  prepare  the  findings,  the  follo^ving 
colloquy  was  had : 
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*'Mr.  Wills:     Your   Honor,   would  the  Court  care 
to  make  a  finding  on  tlie  patent  misuse? 
The  Court:     No.  *  *  *"  (R.  668) 

The  holding-  that  patent  misuse  exists  should  be  re- 
versed as  inadvertently  entered  and  as  not  based  on  fact 
or  law. 


THE  DISTRICT  COURT  ERRED  IN  FAILING  TO  FIND  THAT 
CLAIM  3  WAS  INFRINGED.  (SPECIFICATION  OF  ERROR 
NO.  7) 

At  the  trial  the  accused  coiubination  (Exhibits  25  and 

26)  was  thoroughly  demonstrated,  the  language  of  claim 

3  was  applied  to  it  and  it  was  clearly  shown  that  it  had 

substantially  the  same  construction,  operating  in  the  same 

way  to  give  the  same  results  (R.  200-215). 

There  was  no  dispute  as  to  how  either  the  accused  or 
pa-tented  combinations  worked,  and  there  was  no  testi- 
mony offered  by  appellees  to  show  that  there  was  no  in- 
fringement. The  Court  stated  during  the  trial  that  in  com- 
bination the  two  "operate  in  exactly  the  same  way"  and 
*' produce  exactly  the  same  results"  (R.  633). 

In  order  to  pass  upon  the  issues  presented  and  avoid 
the  possibility  of  a  remand  for  a  determination  of  the 
question  of  infringement,  the  Court  should  have  held  that 
infringement  exists  if  the  claim  is  valid,  and  it  was  error 
not  to  do  so. 

However,  in  the  present  case,  it  is  submitted  that  a 
remand  is  not  necessary  and  that  this  Court  can  decide 
the  question  of  infringement.    There  is  no  dispute  as  to 
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the  structures  involved  nor  their  manner  of  operation, 
and  thus  the  question  of  infringement  becomes  a  question 
of  law  that  may  be  decided  by  this  Court.  United  States 
V.  Esnault-Pelterie,  303  U.S.  26,  30,  50  S.Ct.  412;  Stuart 
Oxygen  Co.  v.  Josephian,  162  F.2d  857  (C.A.  9,  1947). 

In  view  of  the  fact  that  the  testimony  (R.  200-215) 
and  evidence  show  that  infringement  plainly  exists  and 
that  such  testimony  was  not  disputed  by  appellees,  we 
submit  that  this  Court  should  decide,  as  a  question  of 
law,  that  appellees  have  infringed  claim  3. 


CONCLUSION 

Api)ellants  respectfully  request  this  Court  to  reverse 
the  judgment  below  as  to  claims  3  and  4,  to  strike  the 
portion  of  the  judgment  as  to  claims  1  and  2,  to-  reverse 
the  holding  of  patent  misuse  and  to  hold  that  claim  3  of 
the  patent  in  suit  is  valid  and  infringed  by  appellees. 

Dated,  San  Francisco,  California, 
June  14,  1968. 

Respectfully  submitted, 
Bernard  Kjriegel, 
Mellin,  Hanscom  &  HURSH, 
Oscar  A.  Mellin, 
Carlisle  M.  Moore, 
By  Carlisle  M.  Moore, 

Attorneys  for  Appellants. 
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Certificate  of  Conformance 

I  hereby  certify  that,  in  comiection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18,  19  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and,  in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 

Carlisle  M.  Moore. 
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IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Spring  Crest  Company,  a  corporation,  Thomas  A. 
Stubblefield,  James  F.  Brooks,  and  John  H.  Han- 
cock, 

Appellants, 
vs. 

American  Beauti  Pleat,  Inc.,  a  corporation  and 
Orville  T.  Stall, 

Appellees. 


APPELLEES'  BRIEF. 


Introduction. 

For  the  Court's  convenience.  Appellees  will  use  the 
same  record  designations  selected  by  Appellants,  viz., 
"Tr."  for  the  clerk's  transcript  or  original  papers  filed 
in  the  District  Court,  and  "R."  for  the  reporter's 
transcript  of  the  proceedings. 

The  parties  will  ofttimes  be  referred  to  herein  as 
"Plaintiff"  or  "Defendant",  as  in  the  Trial  Court.  The 
plaintiffs  are  the  appellants  herein,  and  the  defendants 
are  the  appellees. 

All  emphasis  in  this  brief  are  Appellees',  unless 
otherwise  noted. 
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Because  the  new  Federal  Rules  of  Appellate  Pro- 
cedure are  presently  in  effect  but  Appellants'  Brief  was 
filed  before  the  effective  date  of  the  new  Rules,  Appel- 
lees will  endeavor  to  comply  with  the  new  Rules,  but, 
at  the  same  time,  respond  to  the  points  in  Appellants' 
Brief  in  the  same  order  in  which  they  have  been  raised. 

Counterstatement  of  the  Case. 

With  the  exception  of  the  last  sentence  in  Finding  of 
Fact  21  [Tr.  275],  the  plaintiffs  have  not  Hsted  in 
their  Specification  of  Errors  any  of  the  other  sixty-one 
Findings  of  Fact  [Tr.  270]  which  the  Trial  Court  re- 
lied upon  to  support  the  Conclusions  of  Law  adjudging 
claims  1  through  4  of  patent  No.  3,090,431  to  be  in- 
valid and  the  plaintiffs  to  be  guilty  of  patent  misuse. 
Because  these  uncontested  Findings  of  Fact  will  be  re- 
ferred to  from  time  to  time  in  Appellees'  Brief,  said 
Findings  and  the  Conclusions  of  Law  based  thereon 
are  reproduced  in  the  "Appendix"  at  the  end  of  this 
Brief.  They  will  be  referred  to  by  paragraph  number 
and  the  word  "Appendix". 

Defendants  adopt  the  aforementioned  uncontested 
Findings  of  Fact  (Appendix)  as  their  counterstatement 
of  the  facts  relevant  to  the  issues  presented  for  review, 
and,  in  this  portion  of  their  brief,  will  limit  the  state- 
ment of  additional  "facts"  to  correcting  errors  in  Ap- 
pellants' Brief  and  providing  a  more  complete  state- 
ment of  various  of  the  "facts"  to  which  the  plaintiffs 
have  referred. 

The  evidence  regarding  the  sending  of  notices  of  in- 
fringement in  behalf  of  the  plaintiffs  is  found  at  Tr, 
271,  paragraph  7,  and  not  at  R.  272.  The  first  notice 
of  infringement  [R.  165]  charged  the  defendant  Stall 
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with  infringement  of  the  entire  patent  in  suit,  and  re- 
quested that  he  discontinue  the  manufacture  and  sale 
of  glides  coming  within  the  scope  of  such  patent.  Claims 
1  and  2  of  the  patent  in  suit  [Ex.  1]  are  directed  to  the 
glider  per  se,  and  therefore  the  plaintiffs  are  the  ones 
who  caused  the  validity  of  these  claims  to  be  placed  in 
issue. 

The  defendants  continuously  took  the  position  that 
the  validity  of  claims  1  and  2  was  in  issue,  beginning 
with  their  Counterclaim  [Tr.  17]  and  continuing  through 
the  trial  of  the  action.  The  prayer  of  the  Counterclaim 
[Tr.  18]  specifically  asked  that  patent  No.  3,090,431 
and  each  and  every  claim  thereof  be  adjudged  invalid 
and  void. 

When  Plaintiffs'  counsel  represented  to  the  Court  in 
his  opening  statement  that  claim  3  was  the  only  claim  in 
issue  [R.  10],  Defendants'  counsel  promptly  advised 
the  Court  [R.  11]  that  the  validity  of  all  of  the  claims 
was  in  issue. 

The  patent  misuse  issue  was  raised  by  the  defendants 
for  the  first  time  in  Defendants'  Pre-Trial  Statement 
[Tr.  107,  pars.  38,  et  seq.^  .  .  .  some  eleven  months 
prior  to  trial  .  .  .  because  this  information  was  first  ob- 
tained by  the  defendants  after  their  Answer  and 
Counterclaim  had  been  filed. 

Plaintiffs  never  took  the  position  that  this  patent 
misuse  issue  was  not  properly  before  the  Court,  but, 
instead,  agreed  to  include  in  the  Stipulation  of  Facts 
Agreed  Upon  [Tr.  6]  forty- four  paragraphs  relating  to 
this  very  patent  misuse  issue  [Tr.  219,  par.  12,  through 
Tr.  227,  par.  56]. 

At  the  conclusion  of  the  trial  and  after  hearing  oral 
argument,  the  Court  stated  that  there  was  no  invention 


[R.  668]  and  instructed  the  defendants  to  prepare  the 
findings. 

When  Defendants  asked  the  Trial  Court  if  it  cared 
to  make  a  finding  on  patent  misuse,  the  Court  answered 
in  the  negative,  but  after  further  discussion  of  the  mis- 
use issue,  placed  the  burden  on  the  defendants  to  pre- 
pare suitable  findings  of  fact  [R.  669].  The  Findings 
of  Fact  adopted  by  the  Court  includes  eleven  paragraphs 
on  the  misuse  issue  [Tr.  285,  et  seq.},  none  of  whkh 
is  disputed  by  the  plaintiffs.  Plaintiffs'  only  specifica- 
tion of  error  regarding  the  patent  misuse  issue  is  the 
Conclusion  of  Law  holding  that  the  plaintiffs  are 
guilty  of  patent  misuse  (Appendix,  par.  XI). 

Summary  of  Argument. 

It  is  somewhat  difficult  to  respond  in  a  systematic 
manner  to  all  of  the  plaintiffs'  contentions  regarding 
the  "facts"  because  they  have  been  spread  throughout 
Appellants'  Brief,  and  are  ofttimes  repeated  under  the 
various  headings. 

To  reduce  the  number  of  pages  required  to  be  read  by 
this  Court  and  in  an  effort  to  avoid  a  repetition  of  the 
relevant  facts.  Appellees  will  summarize  their  argument 
in  the  following  portion  of  this  section  and  then 
proceed  directly  to  a  discussion  of  the  Specification  of 
Errors  and  the  detailed  arguments  relating  thereto  be- 
ginning at  page  16  of  Appellants'  Brief, 

The  Trial  Court  applied  the  appropriate  rules  of  law 
to  the  established  facts,  and  the  uncontested  facts  clearly 
support  the  conclusions  of  law  based  thereon.  Plaintiffs 
are  contesting  only  a  single  sentence  in  one  finding  of 
fact,  out  of  a  total  of  sixty-one  findings  of  fact. 
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The  Trial  Court  understood  Plaintiffs'  position  and 
arguments  during  the  trial  of  this  action  regarding  com- 
bination claims  which  include  all  old  or  both  old  and 
new  elements,  and  read  both  of  the  cases  on  this  point 
which  were  called  to  the  Court's  attention  by  the  plain- 
tiff [R.  294,  637]. 

The  question  of  whether  a  claim  could  be  valid  if  all 
of  the  elements  therein  were  old,  was  also  discussed 
among  the  Court  and  counsel  [R.  195-197].  The  Court 
specifically  inquired  of  Defendants'  counsel  if  such  a 
claim  could  be  valid,  and  the  latter  answered  in  the  af- 
firmative [R.  198]. 

The  Trial  Court  did  make  statements  before  all  of  the 
testimony  had  been  taken,  to  the  effect  that  the  plain- 
tiffs' ghde  was  beneficial  and  appeared  to  be  an  ad- 
vance in  the  art,  but  such  attributes  .  .  .  Hke  commer- 
cial success  .  .  .  are  not  a  substitute  for  invention  where 
on  the  entire  record,  invention  is  clearly  lacking. 

As  stated  by  this  Court  in  Griffith  Rubber  Mills  v. 
Hoffar,  313  F.  2d  1,  3  (9  Cir.  1963)  : 

"It  follows  that  though  a  device  may  be  new  and 
useful  it  is  not  patentable  if  it  consists  of  no  more 
than  a  combination  of  ideas  which  are  drawn  from 
the  existing  fund  of  public  knowledge,  and  which 
produces  results  that  would  be  expected  by  one 
skilled  in  the  art." 

The  Stubblefield  glide  of  the  patent  in  suit  has  not 
replaced  the  prior  ceiling  ghde  [Ex.  F],  the  prior  but- 
ton ghde  [Ex.  G],  nor  the  prior  Wilcox  snap-in  glide 
[Ex.  W]  for  drapery  installations.  The  latter  con- 
tinue to  be  sold  in  quantity  [uncontested  Finding  of 
Fact  26,  Appendix]. 


The  Stubblefield  glide  of  the  patent  in  suit  popped 
out  of  the  ceiling  track  when  the  witness  Lightenburger 
pulled  on  the  drapes  to  which  they  were  attached,  as 
children  do  [R.  350]. 

The  Stubblefield  glide  has  the  further  disadvantage 
that  the  w4re  member  for  fastening  the  glide  to  the 
spring  pleater  and  the  drapery,  breaks  off  and/or 
bends  when  the  glides  are  being  installed  [Ex.  AH],  and 
the  glide  also  drops  off  of  the  drapery   [R.  343-345]. 

After  carefully  considering  Plaintiffs'  position  as  set 
forth  in  their  Memorandum  of  Contentions  of  Fact  and 
Law,  the  case  law  relied  upon  by  the  plaintiffs,  and 
the  established  facts,  the  Trial  Court  properly  found 
that  each  of  claims  3  and  4  was  invalid  because  there 
was  no  invention  in  attaching  a  form  of  glide  of  the 
type  shown  in  Silverman  [Ex.  K]  and  Lounsbury 
[Ex.  M]  in  the  same  holes  in  the  old  spring  pleater 
and  using  it  with  the  old  track  [R.  629-631,  668]. 

In  Hensley  Equipment  Company  v.  Esco  Corporch 
tion,  375  F.  2d  432  (9  Cir.  1967),  the  only  case  relied 
upon  by  the  plaintiffs  regarding  claims  3  and  4,  this 
Court  affirmed  the  holding  of  the  Trial  Court  that 
claim  8  was  valid  because  the  three  old  elements 
brought  about  a  new  result.  In  the  present  case,  un- 
contested Findings  of  Fact  40,  41,  47  and  48  (Appen- 
dix) are  that  the  three  old  elements  operate  in  the  same 
manner  as  the  three  elements  of  claims  3  and  4,  to 
achieve  the  same  result. 

Plaintiffs  charged  the  defendants  with  infringing  all 
of  the  claims  of  the  patent  in  suit  by  written  notice 
and  by  the  f iHng  of  the  Complaint  herein.  The  defend- 
ants also  placed  the  validity  of  all  of  the  claims  in  is- 
sue by  their  Counterclaim. 
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The  Trial  Court  properly  found  claims  1  and  2, 
which  are  directed  to  a  drapery  glide  per  se,  to  be  in- 
valid as  not  amounting  to  an  invention  because  there 
are  many  types  of  drapery  glides  and  many  types  of 
pins,  and  the  particular  resilient  pin  attachment  de- 
scribed in  claims  1  and  2  was  merely  a  change  in  de- 
gree for  accomplishing  the  same  result  [uncontested 
Findings  of  Fact  25,  26  and  27,  Appendix]. 

The  Trial  Court  properly  found  that  the  plaintiffs 
were  guilty  of  misuse  regarding  the  patent  in  suit  by 
requiring  the  payment  of  royalties  by  the  licensee  on 
both  the  patented  glides  and  on  numerous  unpatented 
drapery  hardware  components  used  therewith. 

The  hcense  agreement  also  required  the  patentee  Stub- 
blefield  not  to  license  or  induce  any  other  organization 
to  manufacture,  use  or  sell  any  of  the  patented  or  un- 
patented items,  and  not  to  engage  in  the  manufacture, 
use  or  sale  of  any  of  such  patented  or  unpatented 
items,  and  he  refrained  from  so  doing  [uncontested 
Findings  of  Fact  51-61,  Appendix]. 

Plaintiffs  have  not  cited  a  single  case  in  support  of 
their  contention  that  their  acts  did  not  amount  to  patent 
misuse,  nor  have  they  contested  any  of  the  cases  re- 
ferred to  by  the  Court  in  Conclusion  of  Law  XI  (Ap- 
pendix). 
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ARGUMENT. 

1.     The  Issues  Before  This  Court  Are  Solely  Ques- 
tions of  Law  by  Plaintiffs'  Own  Choosing. 

Although  the  Circuit  Courts  are  primarily  concerned 
with  the  application  of  the  proper  rules  of  law  to  the 
facts,  a  Circuit  Court  will  consider  whether  the  find- 
ings of  fact  are  supported  by  the  evidence,  provided 
such  issues  are  properly  presented  to  it. 

Appellants'  Brief  was  filed  prior  to  July  1,  1968,  the 
effective  date  of  the  new  Federal  Rules  of  Appellate 
Procedure.  At  the  time  of  the  filing  of  Appellants' 
Brief,  Court  of  Appeals  Rule  18(2)  (d)  was  in  effect, 
which  provided  in  part  that  the  appellants'  brief  shall 
contain : 

"In  all  cases  a  specification  of  errors  relied 
upon  which  shall  be  numbered  and  shall  set  out  sepa- 
rately and  particularly  each  error  intended  to  be 

urged." 

*     *     * 

".  .  .  In  all  cases,  when  findings  are  specified  as 
error,  the  specifications  shall  state  as  particularly 
as  may  be  wherein  the  findings  of  fact  and  con- 
clusions of  law  are  alleged  to  be  erroneous." 

Also,  Court  of  Appeals  Rule  18(3)  provided,  in  part: 
"When  findings  are  specified  as  error  in  the 
appellant's  brief,  and  such  specification  is  argued 
therein,  the  appellee's  brief  shall  contain  record  ref- 
erences to  the  evidence  relied  upon  by  appellee  as 
supporting  the  challenged  finding." 

The  new  Federal  Rules  of  Appellate  Procedure  con- 
tain somewhat  the  same  provisions  in  Rule  28(a)(2)  by 
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requiring  a  statement  of  the  issues  presented  for  re- 
view. 

In  Appellants'  "Specification  of  Errors"  (page  5), 
No.  3  is  the  only  one  which  refers  to  a  finding  of  fact, 
and  it  concerns  only  the  last  sentence  of  Finding  of 
Fact  21.  As  will  be  discussed  more  fully  herein- 
after, this  single  sentence  would  not  adversely  affect 
the  decision  of  the  Trial  Court  even  if  it  were  assumed 
that  it  is  not  supported  by  the  evidence. 

A  case  in  point  on  this  question  of   specifying  the 
errors  of  the  Trial  Court  and  the  questions  which  the 
Circuit  Court  will  review  on  appeal,  is  Everest  &  Jen- 
nings, Inc.  V.  E  &  J  Manufacturing  Co.,  263   F.   2d 
254,   258   (9  Cir.    1958),   wherein  this   Court   stated: 
"Before  proceeding  with  the   discussion  of   the 
points  raised  on  this  appeal,  it  should  be  pointed 
out  that  defendant  in   its   statement   of   points   to 
be  relied  upon  on  appeal  has  cited  some  26  specifi- 
cations  of   error,   numbered   I   to   XXVI.      In  its 
brief   are   set   out   and   argued   only   those   errors 
numbered  XI  to  XVIII.     Rule   18(2)  (d)   of  this 
Court,   28   U.S.C.A.,    requires    that    'in    all   cases' 
a  brief  shall  contain  'a  specification  of  errors  re- 
lied upon  which  shall  be  numbered  and  shall  set 
out    separately    and    particularly    each    error    in- 
tended to  be  urged.'     Failure  to  comply  with  this 
rule  relieves  this  Court  of  considering  the  omit- 
ted errors,  even  if  the  errors  are  set  forth  elseivhere 
in  the  record.     Peck  v.  Shell  Oil  Company,  9  Cir., 
1944,  142  F.2d  141.     Therefore  we  will  deal  only 
with  the  specifications  set  forth  in  the  brief." 

Accordingly,  by  Plaintiffs'  own  choosing,  there  is  no 
dispute  as  to  any  of  the  other  findings  of  fact,  and 
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the  only  issues  before  this  Court  are  whether  the  Trial 
Court  relied  upon  proper  legal  authorities  and  properly 
applied  the  established  rules  of  law  to  these  uncon- 
tested findings  of  fact. 

2.  The  Trial  Court  Properly  Held  Claims  3  and  4 
Invalid  Because  the  Drapery  Assembly  De- 
scribed Thereby  Did  Not  Evidence  Invention, 
and  Because  the  Three  Elements  Listed  There- 
in Did  Not  Bring  About  a  New  Result.  (Specifi- 
cation of  Error  No.  1). 

The  statements  of  the  District  Court  during  the  trial 
of  this  action  and  the  Findings  of  Fact  and  the  Con- 
clusions of  Law  adopted  thereby  after  carefully  con- 
sidering the  established  facts  and  the  applicable  law, 
show  that  the  Trial  Court  understood  Plaintiffs'  posi- 
tion regarding  combination-type  claims  3  and  4  as  well 
as  the  rules  of  law  set  forth  in  the  two  cases  referred  to 
by  the  plaintiffs. 

The  fact  that  the  Trial  Court  clearly  understood 
Plaintiffs'  contentions  regarding  the  interaction  among 
the  old  track,  the  old  spring  pleater,  and  the  purportedly 
new  glides,  is  shown  by  uncontested  Finding  of  Fact  33 
(Appendix)  and  the  transcript  of  proceedings  beginning 
at  page  629.  Thus,  after  referring  to  statements  con- 
tained in  Plaintiffs'  Memorandum  of  Contentions 
of  Fact  and  Law,  the  Trial  Court  stated  [R.  630- 
632]: 

"As  I  see  it,  the  only  thing  here  that  we  have  is 
this  attaching  the  glides  to  the  undulating  spring 
pleater  so  that  the  glides  would  remain  crosswise 
to  the  track.  The  question  I  ask  is,  is  that  inven- 
tion? That  is  what  we  are  coming  down  to, 
whether  that  is  invention. 
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"Everything  here  is  old  in  the  art  except  pos- 
sibly the  glide  that  has  been  manufactured  by  the 

plaintiff." 

*     *     * 

"The  problem  was  how  to  keep  the  glides  cross- 
wise, and  that  was  the  problem,  how  to  keep  the 
glide  crosswise. 

"They  solved  this  problem  by  attaching  the  glide 
to  the  undulating  spring  pleater  which  was  old  in 
the  art.  You  remember  just  a  moment  ago  I  asked 
about  the  holes  that  were  punched  in  the  spring 
pleater,  whether  there  was  any  claim  made  because 
of  the  location  of  the  holes,  and  the  witness  said 
there  was  no  claim  made,  there  was  nothing  rela- 
tive to  the  holes  at  all,  and  so  it  is  the  spring 
pleater  that  keeps  the  glides  crosswise  to  the  track 
and  thereby  keeps  the  glides  from  falling  out. 

'T  think  the  question  here  is  whether  that  was 
invention.  I  would  be  glad  to  hear  from  the  plain- 
tiff as  to  the  question  of  invention.  I  am  not  in- 
terested in  these  other  issues  that  have  been  raised, 
because  I  think  that  depends  upon  the  Court's 
evaluation  of  whether  or  not  this  was  invention." 
*  *  * 

"What  did  the  combination  do  that  was  never 
done  before?" 

The  ceiling  track  is  admittedly  an  old  and  unchanged 
element.  The  spring  pleater  is  an  old  and  unchanged 
element.  Prior  glides  have  been  fastened  in  the  same 
holes  in  the  old  spring  pleater  and  used  with  the  old 
track  to  support  draperies  [uncontested  Findings  of 
Fact  30-32,  Appendix,  and  Appellants'  Op.  Br.  p.  19]. 
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During  the  trial  of  this  action,  the  plaintiffs  directed 
the  Court's  attention  to  the  case  of  Twentier's  Re- 
search, Inc.  V.  Hollister  Incorporated,  319  F.  2d  898 
(9  Cir.  1963).  The  Court  promptly  requested  the 
bailiff  to  bring  it  to  him  [R.  294] . 

At  page  901,  the  Twentier's  case  contains  the  fol- 
lowing statement : 

"There  is  no  doubt  that  the  validity  of  a  patent 
must  be  measured  according  to  whether  or  not  it 
exhibits  'invention'.  Great  Atlantic  &  Pacific  Tea 
Co.  V.  Supermarket  Equipment  Corp.,  340  U.S. 
147,  71  S.Ct.  127,  95  L.Ed.  162  (1950).  Mr.  Jus- 
tice Jackson,  writing  for  the  majority  in  that  case, 
pointed  out  that  the  elusive  concept  of  invention 
does  not  lend  itself  to  affirmative  definition,  but 
that  certain  attributes  of  invention  are  essential 
to  validity  where  the  patent  in  question  is  for  a 
combination  of  old  elements.  'The  conjunction  or 
concert  of  known  elements  must  contribute  some- 
thing; only  when  the  whole  in  some  way  exceeds 
the  sum  of  its  parts  is  the  accumulation  of  old  de- 
vices patentable.'  The  elements  must  'take  on  some 
new  quality  or  function  from  being  brought  into 
concert.' 

'The  function  of  a  patent  is  to  add  to  the  sum  of 
useful  knowledge.'  " 

It  will  be  noted  that  the  aforementioned  Twentier^s 
case  uses  the  term  "invention"  in  the  broad  sense,  just 
as  it  was  used  by  the  Supreme  Court  in  Great  Atlantic 
&  Pacific  Tea  Co.  v.  Stipermarket  Equipment  Corp., 
340  U.S.  147. 
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In  like  manner,  the  Trial  Court  in  the  present  case 
.  .  .  time  after  time,  throughout  the  course  of  the 
trial  .  .  .  emphasized  that  regardless  of  whether  the 
patented  assembly  were  advantageous  or  desirable,  the 
issue  was  whether  it  met  the  statutory  requirements 
of  "invention"  [R.  195,  630,  631,  638,  644,  648  and 
649]. 

The  Trial  Court  was  adequately  advised  during  the 
trial  and  clearly  understood  that  a  claim  could  be  valid 
even  though  all  of  the  elements  therein  were  old. 

Thus,  in  discussions  with  Plaintiffs'  counsel  during 
the  course  of  the  trial,  the  Court  stated  that  he  as- 
sumed that  one  could  take  elements  that  are  old  in  the 
art  and  combine  them  in  such  a  way  as  to  get  a  new 
and  unexpected  result,  and  consequently  obtain  a  patent 
[R.  195-197].  The  Trial  Court  also  specifically  in- 
quired of  Defendants'  counsel  regarding  this  same 
point,  and  counsel  answered  that  this  statement  was 
correct  [R.  198]. 

Plaintiffs  are  now  relying  solely  on  Hensley  Equip- 
ment Company,  Inc.  v.  Esco  Corporation,  375  F.  2d 
432  (9  Cir.  1967)  as  to  claims  3  and  4,  which  case  they 
also  called  to  the  Court's  attention  during  the  trial  of 
this  action,  and  which  the  Court  read  [R.  637]. 

In  the  Hensley  case,  all  of  the  elements  in  both  claims 
8  and  9  of  the  Baer  patent  were  old.  This  Circuit 
Court  affirmed  the  holding  of  the  District  Court  that 
only  claim  8  was  novel  [valid?]  because  the  three  fea- 
tures of  that  claim  coacted  to  bring  about  a  new  result. 

The  established  and  uncontested  facts  in  the  present 
case  are  to  the  contrary.  Here,  the  old  elements  taken 
from  the  prior  art  operate  in  the  same  manner  as  the 


three  elements  of  claims  3  and  4,  to  achieve  the  same 
result  [uncontested  Findings  of  Fact  33-41,  43-48,  Ap- 
pendix] . 

The  Trial  Court  properly  held  that  claims  3  and  4 
are  invalid  for  lack  of  invention  and  because  there  was 
no  change  in  operation  or  result  from  the  use  of  the  old 
elements. 

3.  The  Trial  Court  Properly  Held  Claims  3  and  4 
Invalid  as  Being  Obvious  to  a  Person  Having 
Ordinary  Skill  in  the  Drapery  Art.  (Specifi- 
cation of  Error  No.  2). 

During  the  trial,  the  District  Court  did  state  [R. 
650]  that  at  that  time  he  was  not  interested  in  the  ordi- 
nary skill  in  the  art,  but  was  interested  in  whether  the 
attaching  of  the  Plaintiffs'  glide  to  the  spring  pleater 
is  "invention"  .  .  .  thereby  using  the  same  broad  but 
proper  terminology  as  used  by  this  Court  in  the  Twent- 
ier's  case,  supra,  to  which  the  plaintiffs  had  referred, 
which,  in  turn  was  based  on  the  language  used  by  the 
Supreme  Court  in  the  A  &  P  case,  supra. 

However,  after  the  Trial  Court  had  the  opportunity 
to  consider  the  testimony  and  the  more  recent  case  of 
Graham  v.  John  Deere  Co.,  383  U.S.  1,  he  adopted  find- 
ings of  fact  and  conclusions  of  law  which  correctly 
found  and  concluded  that  what  the  plaintiff  Stubble- 
field  had  done  would  have  been  obvious  to  a  person 
having  ordinary  skill  in  the  drapery  art  [uncontested 
Findings  of  Fact  42  and  49,  and  Conclusions  of  Law  VI, 
Appendix] . 

Actually,  what  the  plaintiff  Stubblefield  did  (and 
what  the  defendant  Stall  did)  was  but  a  short  and  ob- 
vious step  beyond  those  steps  taken  by  the  witness    Ed 
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Lightenburger.     The  latter  was  the  real  pioneer  in  the 
"close  hook-up"  development  [R.  301-336]. 

In  1959,  Mr.  Lightenburger  devised  the  first  close 
hook-up  type  of  drapery  assembly  and  installed  it  in 
approximately  100  rooms  of  the  Kaiser  Foundation  Hos- 
pital in  Oakland,  and  the  assembly  operated  very  satis- 
factorily. This  new  assembly  employed  the  conven- 
tional ceiling  track,  the  conventional  spring  pleater,  and 
the  conventional  plastic  ceiling  gHdes  with  wire  eyelets, 
but  instead  of  using  the  old  pin-on  hooks,  Mr.  Lighten- 
burger used  a  "post  and  gripper"  [Ex.  R]  to  fasten  the 
eyelets  of  the  glides  to  the  spring  pleater  [uncontested 
Finding  of  Fact  14,  Appendix  ]. 

This  was  the  first  step  in  Mr.  Lightenburger's  devel- 
opment which  eventually  resulted  in  the  plaintiff's  glides 
and  the  defendants'  glides. 

In  late  1959  or  early  1960,  Mr.  Lightenburger  en- 
gaged in  further  experimentation  and  made  a  set  of  new 
ceiHng  glides  [Ex.  S],  each  of  which  comprised  a  plastic 
glide  or  block  which  was  supported  in  the  conventional 
track,  and  a  removable  hook  with  a  T-shaped  head 
which  could  be  inserted  in  a  slot  formed  in  the  block 
and  turned  90°  to  maintain  the  head  of  the  hook  in 
position.  This  construction  operated  satisfactorily  and 
permitted  the  drapery  material  and  the  spring  pleater 
to  be  attached  to  and  disengaged  from  the  blocks  in  the 
track  by  merely  twisting  the  head  of  the  hooks  [un- 
contested Finding  of  Fact  15,  Appendix]. 

This  new  concept  of  the  blocks  and  the  hooks,  which 
were  removed  by  twisting,  was  disclosed  to  the  defend- 
ant Stall  in  early  1960,  and  in  March  1960,  Mr.  Stall  dis- 
played the  development  to  his  distributors  at  a  business 
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meeting  in  Las  Vegas.  Included  in  the  group  were 
the  plaintiffs  Hancock  and  Brooks  [uncontested  Find- 
ings of  Fact  16  and  17,  Appendix]. 

A  few  months  after  the  meeting  in  Las  Vegas,  the 
plaintiffs  Hancock  and  Brooks  discussed  the  drapery 
glide  situation  with  the  plaintiff  Stubblefield,  and  short- 
ly thereafter  Mr.  Stubblefield  conceived  of  the  drapery 
glide  of  the  patent  in  suit  and  which  has  a  T-shaped 
head  adapted  to  be  inserted  in  the  slot  in  the  ceiling 
track  and  turned  cross-wise  thereof  [uncontested  Find- 
ing of  Fact  18,  Appendix]. 

In  like  manner,  after  the  defendant  Stall  had  seen 
the  block  and  removable  hook  developed  by  Mr.  Light- 
enburger,  he  cut  from  a  flat  piece  of  plastic,  a  drapery 
glide  with  a  T-shaped  head  which  was  adapted  to  be 
inserted  into  the  slot  in  the  standard  ceiling  track  and 
turned  90°  to  extend  cross-wise  of  the  slot  in  the  track 
[uncontested  Finding  of  Fact  16,  Appendix]. 

Thereafter,  in  the  early  part  of  1961,  the  defendant 
Stall  ordered  the  production  of  the  accused  glides  and 
sent  some  to  Mr.  Lightenburger  who  installed  draperies 
using  them,  and  who  then  sent  some  of  them  out  to  his 
dealers  [R.  337-339;  uncontested  Findings  of  Fact  19 
and  20,  Appendix] . 

It  is  readily  apparent  that  both  the  plaintiffs'  pat- 
ented glide  and  the  defendants'  accused  glide,  and  the 
use  thereof  with  a  conventional  spring  pleater  and  a 
conventional  ceiling  track,  stemmed  from  the  Lighten- 
burger developments  and  was  but  a  short  step  forward 
which  was  obvious  to  a  person  having  ordinary  skill  in 
the  drapery  art,  i.e.,  the  plaintiff  Stubblefield  and  the 
defendant  Stall. 
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4.  The  Drapery  Assembly  of  Each  of  Claims  3  and 
4  Was  Also  Obvious  in  View  of  All  of  the 
Prior  Art,  Including  Silverman  Patent  2,320,308 
and  Lounsbury  Patent  568,091.  (Specification  of 
Error  No.  2). 

The  Stubblefield  drapery  glide  of  the  patent  in  suit 
can  be  fastened  to  a  conventional  spring  pleater  and 
has  a  T-shaped  head  which  was  designed  to  be  in- 
serted through  the  slot  of  a  conventional  track  and 
turned  cross-wise. 

The  prior  art  Silverman  patent  [Ex.  K]  and  the 
prior  art  Lounsbury  patent  [Ex.  M],  each  discloses 
a  drapery  glide  which  can  be  fastened  to  a  conventional 
spring  pleater  and  which  has  a  T-shaped  head  designed 
to  be  inserted  through  the  slot  in  a  track  and  turned 
cross-wise. 

To  achieve  the  drapery  assembly  of  claims  3  and  4  of 
the  patent  in  suit,  Stubblefield  gHdes  were  fastened  to 
a  conventional  spring  pleater  in  the  sajne  holes  in  which 
the  prior  glides  had  been  fastened,  and  used  with  a  con- 
ventional slotted  track. 

A  drapery  assembly  of  either  Lounsbury  glides  as 
shown  in  Fig.  1  of  Exhibit  M  or  Silverman  glides  with 
the  heads  turned  90°  [Ex.  K]  fastened  to  a  conven- 
tional spring  pleater  in  the  same  holes  in  which  the 
prior  glides  have  been  fastened,  and  used  with  a  con- 
ventional slotted  track,  operates  in  the  same  manner  as 
the  alleged  combinations  of  claims  3  and  4  to  achieve 
the  same  result  [uncontested  Findings  of  Fact  40,  41, 
47  and  48,  Appendix] . 

Exhibit  AM  is  a  "claim  3"  drapery  assembly  employ- 
ing the  Silverman  type  gHde,  and  Exhibit  AO  is  a  "claim 
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S''   drapery   assembly   employing   the    Lounsbury    type 
glide   [uncontested  Findings  of  Fact  39  and  46,  Ap- 
pendix]. 

Plaintiffs'  counsel,  who  testified  as  a  patent  expert 
in  his  client's  behalf,  admitted  that  an  assembly  of 
Lounsbury  glides  as  shown  in  Fig.  1  of  Patent  568,091 
[Ex.  M]  attached  to  an  old  type  of  spring  pleater  with 
old  pin  and  gripper  connectors,  and  used  with  an  old 
track  ,  .  .  would  operate  satisfactorily,  would  operate 
the  same  as  the  Stubblefield  assembly  shown  in  the  pat- 
ent in  suit  and  as  claimed  in  claim  3  thereof,  and  claim 
3  of  the  patent  would  read  on  that  assembly  [R,  548- 
549]. 

Appellants  are  taking  the  position  that  Silverman 
and  Lounsbury  do  not  teach  or  suggest  the  use  of  a 
spring  pleater.  How  could  they;  the  spring  pleater 
was  first  used  with  draperies  after  the  issuance  dates 
of  said  patents. 

However,  the  question  is  not  whether  particular  prior 
art  patents  teach  or  suggest  the  assembly  defined  by 
claims  3  and  4,  but  whether  the  alleged  invention 
would  have  been  obvious  to  a  person  having  ordinary 
skill  and  who  had  constructive  knowledge  of  all  of  the 
prior  art. 

The  test  to  be  applied  as  to  obviousness  was  laid 
down  in  Graham  v.  John  Deere  Co.,  383  U.S.  1,  and 
was  set  forth  as  follows  in  Hensley  Equipment  Com- 
pany V.  Esco  Corporation,  375  F.  2d  432,  436  (9  Cir. 
1960),  the  case  upon  which  appellants  are  relying: 

"The  obviousness  or  nonobviousness  of  the  sub- 
ject matter  of  a  patent  presents  a  question  of  law. 
National  Lead  Company  v.  Western  Lead  Products 
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Company,  9  Cir.,  291  F.2d  447,  450-451.  How- 
ever, that  legal  question  is  to  be  determined  against 
a  factual  background  with  particular  emphasis  on 
three  considerations,  namely:  the  scope  and  con- 
tent of  the  prior  art,  the  differences  between  the 
prior  art  and  the  claims  at  issue,  and  the  level  of 
ordinary  skill  in  the  pertinent  art.  See  Graham  v. 
John  Deere  Co.  of  Kansas  City,  383  U.S.  1,  17- 
18,  86  S.Ct.  684,  15  L.Ed.  2d  545. 

"In  Jeddeloh  Brothers  Sweed  Mills,  Inc.  v.  Coe 
Manufacturing  Company,  9  Cir.,  375  F.2d  85,  de- 
cided November  23,  1966,  but  in  which  an  amended 
opinion  was  filed  today,  we  had  occasion  to  review 
the  above-stated  principles.  We  noted  that  these 
principles  are  to  be  applied  with  special  strictness 
in  determining  the  patentability  of  mechanical 
combinations." 

In  the  present  case,  what  is  the  scope  and  content  of 
the  prior  art,  and  what  are  the  differences  between  the 
prior  art  and  the  claims  in  issue  ? 

The  plaintiffs  have  admitted  that  prior  to  the  alleged 
depelopment  of  Stubblefield,  various  types  of  glides  had 
been  fastened  with  post  and  gripper  connectors  to  the 
conventional  spring  pleater  at  the  holes  provided  there- 
in, and  the  assembly  of  glides  and  spring  pleater  used 
with  conventional  slotted  ceiling  track.  Included  among 
these  prior  glides  are  the  Wilcox  gHde  [Ex.  W]  which 
is  designed  to  be  inserted  upward  through  the  slot  in 
the  track,  and  "clipped"  button  glides  [Ex.  H]  which 
are  also  adapted  to  be  inserted  upwardly  through  the 
slot  in  the  conventional  ceiling  track  [uncontested  Find- 
ings of  Fact  30-32,  Appendix]. 
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Other  known  prior  art  glide  constructions  include 
the  aforementioned  Silverman  and  Lounsbury  type 
glides  with  the  T-shaped  heads,  also  designed  to  be  in- 
serted upwardly  through  the  slot  in  a  drapery  track. 

Thus,  "the  difference  between  the  prior  art  and  the 
claims  in  issue"  {Graham  v.  John  Deere  Co.,  supra)  is 
the  substitution  of  other  prior  gHdes  (Silverman  and 
Lounsbury  type  glides)  for  and  in  place  of  other  prior 
gHdes,  in  the  same  holes  in  the  old  spring  pleater,  for 
use  with  the  old  slotted  track. 

This  substitution  was  obvious  to  both  the  plaintiff 
Stubblefield  and  to  the  defendant  Stall,  after  Mr. 
Lightenburger's  "close  hook-up"  developments. 

Bearing  in  mind  the  special  strictness  regarding 
mechanical  combinations  referred  to  by  this  Court  in 
the  Hensley  Equipment  Company  case,  supra,  relied  upon 
by  the  plaintiffs,  it  is  abundantly  clear  that  the  subject 
matter  of  claims  3  and  4  does  not  meet  the  statutory 
requirement  of  nonobviousness  laid  down  by  the  Su- 
preme Court. 

5.  Finding  of  Fact  21  Is  Supported  by  the  Evidence 
and  Is  Not  Clearly  Erroneous.  (Specification  of 
Error  No.  3). 

Prior  to  the  trial  of  this  action  and  the  testimony  of 
the  plaintiff  Hancock,  the  defendant  Stall  was  unclear  in 
his  own  mind  as  to  the  specific  date  when  he  first  saw 
a  specimen  of  the  Stubblefield  glide  [R.  414-422]. 

However,  after  Mr.  Hancock  testified  that  he  first 
showed  the  glide  to  Mr.  Stall  in  April  1961,  and  after 
Mr.  Stall  located  the  documents  [Exs.  A  and  AJ] 
showing  when  his  glide  went  to  the  mold  maker    [R. 
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425],  his  memory  was  refreshed  and  he  testified  in 
response  to  a  question  from  the  Court  that  he  did  not 
see  the  Stubblefield  ghde  before  he  went  to  the  mold 
maker  with  the  accused  glide  [R.  427]. 

On  redirect  examination,  Mr.  Stall  again  testified 
that  he  first  saw  a  Stubblefield  glide  in  April  1961, 
and  he  first  saw  said  glide  after  he  took  his  own 
ghde  to  the  mold  maker  [R.  434] . 

Mr.  Stall  also  contradicted  the  testimony  of  Mr. 
Steffen,  a  former  employee  of  his  who  went  to  work 
with  the  plaintiffs,  and  testified  that  he  had  never 
handed  a  Stubblefield  ghde  to  Mr.  Scheel  in  Mr.  Stef- 
fen's  presence  [R.  627]. 

Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
provides,  in  part : 

".  .  .  Findings  of  Fact  shall  not  be  set  aside  unless 
clearly  erroneous,  and  due  regard  shall  be  given 
to  the  opportunity  of  the  trial  court  to  judge  of 
the  credibiHty  of  the  witnesses." 

The  Trial  Judge  in  this  case  is  a  senior  District 
Judge  with  many  years  of  experience  in  observing  the 
demeanor  of  witnesses  and  in  judging  their  credibility. 
He  did  not  believe  the  testimony  of  Mr.  Steffen,  and 
did  believe  the  testimony  of  the  defendant  Stall. 

However,  even  if  the  defendant  Stall  had  seen  the 
Stubblefield  glide  before  his  own  glide  went  to  the 
mold  maker,  this  would  not  prove  that  Mr.  Stall  had 
copied  it.  The  defendant  Stall  was  familiar  with  the 
work  of  Mr.  Lightenburger  with  the  plastic  glide  and 
hook  with  the  T-shaped  head  [Ex.  S],  and  had  cut  his 
own  version  of  a  T-shaped  glide  from  a  flat  piece  of 
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plastic  [Ex.  T]  long  before  Mr.  Stubblefield  entered  the 
picture  [uncontested  Findings  of  Fact  15-18,  Appendix]. 

Furthermore,  even  if  it  were  assumed  (contrary  to 
the  evidence)  that  the  accused  glide  had  been  copied 
from  the  Stubblefield  glide,  this  would  not  establish  in- 
vention as  to  the  Stubblefield  glide,  where,  as  here,  ob- 
viousness is  clear.  Walker  v.  General  Motors  Corp., 
362  F.  2d  56,  60  (9  Cir.  1966). 

6.  The  Validity  of  Claims  1  and  2  Was  Placed  in 
Issue  by  the  Complaint  and  the  Counterclaim, 
and  Remained  in  Issue  Throughout  the  Discov- 
ery Period  and  the  Trial  of  This  Action.  (Spec- 
ification of  Error  No.  4). 

The  defendants  never  took  the  position  that  the  va- 
Hdity  of  claims  1  and  2  was  not  in  issue. 

Plaintiffs'  first  charge  of  infringement,  by  a  letter 
dated  April  22,  1965,  notified  the  defendant  Stall  that 
the  plastic  pin-on  glides  manufactured  and  sold  by  him 
infringed  the  patent  in  suit,  and  he  was  requested  to 
discontinue  the  manufacture  and  sale  "of  glides  com- 
ing within  the  scope  of  such  patent"  [R.  165].  Claims 
1  and  2  cover  the  glide  per  se. 

The  Complaint  alleged  that  the  defendants  infringed 
the  patent  in  suit  by  the  manufacture,  or  by  the  sale, 
or  by  the  use  of  devices  "utilizing  the  inventions" 
patented  by  said  Letters  Patent  [Tr.  4]. 

The  prayer  of  the  Counterclaim  [Tr.  18]  specifically 
asked  that  each  and  every  claim  of  patent  No,  3,090,431 
be  adjudged  invalid  and  void. 

In  answer  to  Defendants'  Interrogatory  No.  29,  the 
Plaintiffs   did   not   state   that   claim   3   was    "the   onlv 
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claim"  alleged  to  be  infringed  by  the  Defendants  [Tr. 
50]. 

In  Defendants'  Pre-Trial  Statement,  one  of  the  issues 
to  be  tried  by  the  Court  was  stated  to  be:  "Is  patent 
3,090,431,  and  particularly  claim  3  thereof,  valid?" 
[Tr.  108,  par.  4]. 

In  Plaintiffs'  Memorandum  of  Contentions  of  Fact 
and  Law,  filed  July  13,  1966  [Tr.  Ill],  the  plaintiffs 
contended  that  "the  patent  in  suit"  was  infringed  by  the 
accused  drapery  supporting  and  pleating  apparatus  [Tr. 
113,  par.  6]. 

Finally,  when  Plaintiffs'  counsel  represented  to  the 
Court  in  his  opening  statement  that  claim  3  was  the 
only  claim  in  issue  [R.  10],  Defendants'  counsel 
promptly  advised  the  Court  [R.  11]  that  the  vaHdity  of 
all  of  the  claims  was  in  issue. 

Du  Bois  Plastic  Prod.  v.  United  States  Safety  Serv- 
ice Co.,  168  F.  Supp.  944,  referred  to  by  the  appellants 
(p.  40),  is  not  in  point  because  in  it  the  plaintiff 
successfully  sought  the  withdrawal  from  the  action  of 
certain  specified  claims  in  two  patents  promptly  after 
the  action  was  instituted.  In  the  present  case,  the 
plaintiffs  did  not  endeavor  to  exclude  claims  1  and  2 
from  the  action  until  the  second  day  of  the  trial. 

Yavitch  v.  Seewack,  323  F.  2d  561,  cited  by  the  plain- 
tiffs (p.  41),  is  not  in  point  because  in  it  the  Trial 
Court  adjudicated  the  validity  of  a  patent  which  was 
not  placed  in  issue  by  the  pleadings,  by  the  Pre-Trial 
Order,  or  by  the  trial.  In  the  present  case,  the  validity 
of  claims  1  and  2  was  placed  in  issue  by  the  Com- 
plaint, by  the  Counterclaim,  and  by  Defendants'  Pre- 
Trial  Statement. 
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Emerson  v.  National  Cylinder  Gas  Co.,  251  F.  2d 
152,  157,  referred  to  by  the  plaintiffs  (p.  41),  is  not  in 
point  because  in  the  cited  case  there  was  no  evidence 
that  a  concrete  and  definite  controversy  concerning 
claims  1  and  2  of  the  Sinnett  patent  existed  between 
the  parties.  In  the  present  case,  the  first  notice  of  in- 
fringement sent  in  behalf  of  the  plaintiffs  notified  the 
defendant  Stall  that  his  glides  infringed  the  patent  in 
suit.  Also,  the  Complaint  alleged  that  the  defendants 
were  utilizing  the  inventions  (plural)  patented  by  the 
patent  in  suit. 

Peelers  Company  v.  Kaakinen,  Yld  U.S.P.Q.  42,  cited 
by  the  plaintiffs  (p.  41),  is  also  not  in  point  because  in 
it  the  original  Complaint  alleged  the  infringement  of 
only  specific  selected  claims  in  various  patents.  In  the 
present  case,  the  Complaint  did  not  specify  any  par- 
ticular claims,  but,  instead,  alleged  that  the  defendants 
were  utilizing  the  inventions  patented  by  Letters  Patent 
No.  3,090,431. 

The  validity  of  claims  1  and  2  was  placed  in  issue  by 
the  Claim  and  Counterclaim,  and  the  plaintiffs  did  not 
endeavor  to  exclude  these  claims  from  consideration  by 
the  Trial  Court  until  after  the  latter  indicated  [R.  96] 
that  he  did  not  believe  a  patent  should  be  granted  on  a 
glide  with  a  pin. 

Accordingly,  the  Trial  Court  properly  denied  the 
plaintiff's  oral  motion,  during  the  second  day  of  the  trial, 
to  dismiss  the  portion  of  the  Counterclaim  relating  to 
claims  1  and  2. 
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7.  The  Trial  Court  Properly  Held  Claims  1  and  2 
to  Be  Invalid  as  Obvious  in  View  of  the  Prior 
Art.  (Specification  of  Error  No.  5). 

During  the  trial,  many  different  types  of  drapery 
glides  and  connectors  were  identified  and  discussed  by 
the  various  witnesses,  and  numerous  exhibits  intro- 
duced into  evidence  illustrating  the  constructions  there- 
of [Exs.  F,  G,  H,  I,  J,  M,  R,  S,  T,  W,  AM  and  AO]. 
Mr.  Lightenburger,  in  particular,  testified  regarding 
various  types  of  glides  and  connectors  which  he  had 
used. 

During  the  trial.  Plaintiffs'  counsel  admitted  [R. 
97]: 

''Of  course  a  glide  can  be — not  this  glide,  but 
any  glide  could  possibly  be  attached  in  a  thousand 
ways  to  a  spring  pleater." 

The  defendant  Stall  testified  without  contradiction 
that  the  Stubblefield  glide  has  a  little  different  attach- 
ment to  the  drapery,  but  it  accomplishes  the  same  thing 
as  the  post  and  gripper  and  as  the  attachments  shown 
in  the  Silverman  and  Lounsbury  patents  [R.  480,  501]. 

From  the  very  beginning,  the  Trial  Court  indicated  he 
was  not  favorably  impressed  as  to  the  patentability  of 
the  glide  alone  [R.  93-96]. 

Uncontested  Findings  of  Fact  23,  24,  25,  26  and  27 
(Appendix)  describe  the  subject  matter  of  claims  1 
and  2  and  the  many  prior  types  of  glides  and  types  of 
pins  for  connecting  glides  to  drapes  or  curtains.  They 
also  set  forth  the  fact  that  the  Stubblefield  glide 
has  not  replaced  the  prior  glides,  and  that  the  resilient 
pin  attachment  means  defined  by  claims  1  and  2  is 
merely  a  change  in  degree  for  accomplishing  the  same 
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result  accomplished  by  the  prior  glides  and  attachment 
means. 

The  aforementioned  uncontested  Findings  of  Fact 
clearly  support  the  conclusion  of  obviousness  and  are 
detailed  enough  to  inform  this  Court  of  the  basis  for 
such  conclusion  under  the  authorities  cited  by  the  ap- 
pellants (p.  42). 

The  decision  of  this  Court  in  Welsh  Co.  of  California 
V.  Stroke  of  California,  Inc.,  313  F.  2d  923  (1963), 
relied  upon  by  the  appellants  herein,  is  particularly  in- 
teresting in  view  of  a  statement  by  Plaintiffs'  counsel 
that  any  glide  could  be  attached  a  thousand  ways  to  a 
spring  pleater  [R.  97]. 

Thus,  in  the  cited  case,  this  Court  held  the  patent  in 
suit  to  be  invalid,  stating  (1.  c.  927)  : 

"There  was  no  invention  in  what  plaintiff  did 
here  in  using  the  particular  inverted  U  toggle  bar, 
rather  than  any  one  of  a  dozen  other  mieans  of 
stopping  the  pivotal  movement.  The  U  bar  added 
strength  and  perhaps  convenience  to  the  entire  de- 
vice, and  to  this  extent  might  be  an  improvement 
over  previous  devices  but  we  do  not  think  it  in- 
vention, nor  any  sweeping  or  extraordinary  re- 
sult." 

*  *  * 

"We  think  the  subject  matter  sought  here  to  be 
patented,  compared  to  the  prior  art,  indicates  clear- 
ly that  the  subject  matter  was  obvious  at  the  time 
the  invention  was  made  to  a  person  having  ordi- 
nary skill  in  the  art  to  which  the  subject  matter 
pertains.  35  U.S.C.  §  103.  It  is  the  'standard  of 
invention'  which  controls." 

The  Trial  Court  herein  properly  found  that  claims  1 
and  2  are  invalid. 
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8.  The  Trial  Court  Properly  Held  That  the  Plain- 
tiffs Were  Guilty  of  Patent  Misuse  Regarding 
the  Patent  in  Suit,  and  Therefore  Not  Entitled 
to  Any  of  the  Relief  Requested.  (Specification 
of  Error  No.  6). 

The  "Stipulation  of  Facts  Agreed  Upon"  [Tr.  219- 
227]  and  uncontested  Findings  of  Fact  51-61  (Appen- 
dix), set  forth  the  facts  regarding  the  license  agree- 
ment and  the  list  of  patented  and  unpatented  items  [Ex. 
P]  upon  which  the  corporate  plaintiff  Spring  Crest 
Company  paid  royalties  to  the  individual  plaintiffs  Han- 
cock, Brooks  and  Stubblefield,  and  the  fact  that  the 
plaintiff  Stubblefield  agreed  to  refrain,  and  did  refrain, 
from  engaging  in  the  manufacture,  use  or  sale  of  the 
unpatented  items  listed  in  Schedule  A  of  the  agreement, 
and  from  inducing  any  organization  other  than  Spring 
Crest  to  manufacture,  use  or  sell  any  of  such  wwpat- 
ented  items. 

Plaintiffs  apparently  contend  that  the  payment  of 
royalties  on  all  of  the  unpatented  components  of  dra- 
pery hardware  and  tools  listed  in  Schedule  A  of  the 
agreement,  and  the  refraining  by  the  plaintiff  Stubble- 
field from  competing  in  unpatented  items,  did  not 
constitute  patent  misuse  because  said  Stubblefield  de- 
signed most  of  these  items. 

This  argument  overlooks  the  fact  that  the  plaintiffs 
Brooks  and  Hancock,  both  of  whom  received  royalty 
payments,  did  not  participate  in  the  design  of  the  un- 
patented items. 

It  also  overlooks  the  fact  that  a  patent  grant  involves 
the  public's  interest,  and  that  neither  this  Court,  nor 
any  other  court,  will  aid  litigants  in  a  scheme  to  expand 
a  patent  beyond  its  legitimate  scope. 
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This  equity  rule  was  set  forth  by  the  Supreme  Court 
in  Mercoid  Corp.  v.  Mid-Continent  Invest.  Co.,  320 
U.S.  661,  as  follows: 

"Respondents  ask  the  equity  court  for  an  injunc- 
tion against  infringement  by  petitioner  of  the 
patent  in  question  and  for  an  accounting.  Should 
such  a  decree  be  entered,  the  Court  would  be  plac- 
ing its  imprimatur  on  a  scheme  which  involves  a 
misuse  of  the  patent  privilege  and  a  violation  of 
the  antitrust  laws.  It  would  aid  in  the  consum- 
mation of  a  conspiracy  to  expand  a  patent  beyond 
its  legitimate  scope." 

In  Mercoid  Corp.  v.  Minneapolis-Honeywell  Regu- 
lator Company,  320  U.S.  680,  the  Supreme  Court  used 
the  following  words : 

".  .  .  The  legality  of  any  attempt  to  bring  unpat- 
ented goods  within  the  protection  of  the  patent  is 
measured  by  the  anti-trust  laws  not  by  the  patent 
law.  For  the  reasons  stated  in  Mercoid  v.  Mid- 
Continent  Invest  Co.  Supra,  the  effort  here  made  to 
control  competition  in  this  unpatented  device  plain- 
ly violates  the  anti-trust  laws,  even  apart  from  the 
price-fixing  provisions  of  the  license  agreements. 
It  follows  that  petitioner  is  entitled  to  be  relieved 
against  the  consequences  of  those  acts.  It  likewise 
follows  that  respondent  may  not  obtain  from  a 
court  of  equity  any  decree  which  directly  or  indi- 
rectly helps  it  to  subvert  the  public  policy  which 
underlies  the  grant  of  its  patent.'^ 

Plaintiffs  have  not  cited  a  single  authority  in  support 
of  their  position,  nor  have  they  disputed  the  propriety 
of  the  authorities  listed  in  support  of  Conclusion  of  Law 
XI  (Appendix). 
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The  holding  of  patent  misuse  was  knowingly  en- 
tered by  the  Trial  Court. 

At  the  conclusion  of  the  trial,  when  the  defendants 
inquired  of  the  Court  if  he  cared  to  make  a  finding  on 
patent  misuse,  the  Court  initially  answered  in  the  nega- 
tive on  the  assumption  that  a  finding  of  invalidity 
of  the  patent  in  suit  would  adequately  dispose  of  the 
controversy  [R.  668]. 

However,  after  further  discussion,  the  Court  stated 
he  would  leave  it  up  to  the  defendants  to  prepare  the 
findings,  thereby  indicating  that  findings  on  patent 
misuse  should  also  be  included   [R.  669]. 

The  plaintiffs  have  not  contested  any  of  Findings  of 
Fact  51-61  on  patent  misuse  (Appendix). 

It  is  clear  that  the  Trial  Court  properly  held  that 
the  plaintiffs  are  guilty  of  patent  misuse  regarding 
the  patent  in  suit,  and  are  therefore  not  entitled  to  any 
of  the  relief  they  have  requested. 

9.  The  Trial  Court  Properly  Held  That  the  Issue 
of  Infringement  Is  Moot.  (Specification  of  Error 
No.  7). 

Claim  3  of  the  patent  in  suit  was  properly  held  to  be 
invalid,  and  an  invalid  claim  cannot  be  infringed. 
Dresser  Industries,  Inc.  v.  Smith-Blair,  Inc.,  322  F. 
2d  878,  890  (9  Cir.  1963). 

Accordingly,  the  issue  of  infringement  of  claim  3  is 
moot.  Monogram  Mfg.  Co.  v.  F.  &  H.  Mfg.  Co.,  144 
F.  2d  412,  414  (9  Cir.  1944). 
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Conclusion. 

Appellees  respectfully  request  this  Court  to  affirm 
the  judgment  of  the  District  Court,  and  hold  that 
United  States  Letters  Patent  No.  3,090,431,  and  each  of 
claims  1,  2,  3  and  4  thereof,  is  invalid  and  void,  and 
that  the  plaintiffs  Spring  Crest  Company,  Thomas  A. 
Stubblefield,  James  F.  Brooks,  and  John  H.  Han- 
cock, are  guilty  of  patent  misuse  and  not  entitled  to 
any  of  the  relief  requested. 

Dated:  Los  Angeles,  California,  September  3,  1968. 

Respectfully  submitted, 

Harris,  Kiech,  Russell  &  Kern, 
Charles  E.  Wills, 
Attorneys  for  Appellees. 

Of  Counsel: 
Georges  A.  Maxwell 


APPENDIX. 

Findings  of  Fact  and  Conclusions  of  Law. 

Filed  Nov.  14,  1967. 

In  the  United  States  District  Court,  Central  District 
of  California. 

Spring  Crest  Company,  et  al.  Plaintiffs,  v.  American 
Beauti  Pleat,  Inc.,  and  Orville  T.  Stall,  Defendants. 
Civil  Action  No.  65-1272-HW. 

This  cause  having  come  on  for  trial  before  the  Honor- 
able Harry  C.  Westover,  and  the  Court  having  consid- 
ered the  evidence  and  testimony  and  the  arguments  of 
counsel,  finds  the  facts  to  be  and  states  the  conclusions 
of  law  as  follows : 

Findings  of  Fact 

1.  This  is  an  action  for  the  alleged  infringement  of 
Letters  Patent  No.  3,090,431,  issued  May  21,  1963. 
Defendants'  set  up  the  defenses  of  invalidity,  non- 
infringement, indef  initeness,  and  patent  misuse. 

2.  Defendants'  filed  a  counterclaim  for  declaratory 
judgment  of  invalidity  and  non-infringement  of  Letters 
Patent  No.  3,090,431. 

3.  The  cause  of  action  alleged  in  the  Complaint 
arises  under  the  Patent  Laws  of  the  United  States, 
Title  35,  United  States  Code,  and  jurisdiction  of  this 
court  is  based  upon  Section  1338  (a)  of  Title  28, 
United  States  Code. 

4.  The  counterclaim  arises  under  the  laws  of  the 
United  States  of  America,  and  jurisdiction  of  this 
court  is  based  upon  Sections  2201  and  1338  (a)  of  Title 
28,  United  States  Code,  because  there  is  an  actual  con- 
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troversy  within  its  jurisdiction  existing  between  Plain- 
tiffs and  Defendants  in  respect  of  which  said  Defend- 
ants need  a  declaration  of  their  rights  by  this  court, 
which  controversy  arises  over  the  questions  of  the 
validity  of  Letters  Patent  No.  3,090,431,  and  the  alleged 
infringement  thereof  by  Defendants. 

5.  At  all  of  the  times  mentioned,  the  plaintiff 
Spring  Crest  Company  was  and  now  is  a  corporation 
duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  California,  with  its  principal  place 
of  business  in  La  Habra,  County  of  Orange,  State  of 
California. 

6.  Plaintiffs,  Thomas  A.  Stubblefield,  James  F. 
Brooks,  and  John  H.  Hancock,  are  residents,  respec- 
tively, of  King's  Beach,  Garden  Grove  and  La  Habra, 
State  of  California. 

7.  At  all  of  the  times  mentioned,  the  defendant 
American  Beauti  Pleat,  Inc.,  was  and  now  is  a  cor- 
poration organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  with  its  principal 
place  of  business  in  Norwalk,  County  of  Los  Angeles, 
State  of  California. 

8.  At  all  of  the  times  mentioned,  the  defendant  Or- 
ville  T.  Stall  was  and  now  is  a  resident  of  Whittier, 
County  of  Los  Angeles,  State  of  California,  and  presi- 
dent of  the  defendant  American  Beauti  Pleat,  Inc. 

9.  On  May  21,  1963,  United  States  Letters  Patent 
No.  3,090,431  (Plaintiffs'  Exhibit  1)  issued  to  the 
plaintiff,  Thomas  A.  Stubblefield,  and  to  the  plain- 
tiffs James  F.  Brooks  and  John  H.  Hancock  as  assign- 
ees of  said  Thomas  A.  Stubblefield,  on  application 
Serial  No.  99,112,  filed  March  29,  1961,  by  said  Thomas 
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A.  Stubblefield.  The  plaintiffs  Thomas  A.  Stubblefield, 
James  F.  Brooks  and  John  H.  Hancock  now  are  and 
since  the  issuance  thereof  have  been  the  owners  of  the 
entire  right,  title  and  interest  in  and  to  said  Patent  No. 
3,090,431. 

10.  Prior  to  the  commencement  of  this  action,  the 
plaintiffs  gave  written  notice  to  the  defendants  of  the 
alleged  infringement  of  Patent  No.  3,090,431  by  ^i 
letter  dated  April  22,  1965,  addressed  to  Defendants 
by  Gausewitz  &  Carr,  and  by  a  letter  dated  July  22, 
1965,  addressed  to  Defendants  by  Bernard  Kriegel. 

11.  During  the  discovery  period,  the  plaintiffs  ad- 
mitted that  they  were  charging  the  defendants  with  the 
infringement  of  only  Claim  3  of  Patent  No.  3,090,431. 

12.  The  individual  defendant,  Orville  T.  Stall,  is  the 
developer  of  the  spring  pleater  as  used  with  drapes,  said 
spring  pleater  being  an  elongated  strip  of  flat  metal  in 
undulant  form  with  spaced  apart  holes  punched  therein 
(Defendants'  Exhibit  E).  In  1948,  he  commenced 
the  manufacture  and  sale  of  drapery  hardware  for  use 
in  hanging  drapes,  using  the  aforementioned  spring 
pleater  which  is  inserted  in  a  top  hem  or  header  of  the 
drape,  and  slotted  ceiling  track  (Defendants'  Exhibit  D) 
and  glides  for  supporting  the  drape.  He  referred  to 
the  hardware  which  he  sold  as  "Beauti  Pleat"  drapery 
hardware. 

13.  In  1955,  Ed  Lightenburger  obtained  the  fran- 
chise to  sell  "Beauti  Pleat"  drapery  hardware  in  the 
counties  of  Napa  and  Sonoma  in  Northern  California. 
At  this  time,  a  metal  ceiHng  glide  and  pin-on  hook 
was  used  with  the  spring  pleater,  and  shortly  there- 
after the  metal  glide  was  replaced  with  a  plastic  ceil- 
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ing  glide  with  a  wire  eyelet  similar  to  that  exemplified 
by  Defendants'  Exhibit  X.  The  bottom  portion  of 
each  hook  was  inserted  through  one  of  the  holes  formed 
in  the  spring  pleater  and  through  the  drapery  material 
in  which  the  spring  pleater  was  inserted.  The  glides 
were  supported  in  the  ceiling  track. 

14.  In  1959,  while  working  with  the  drapery  hard- 
ware installed  at  the  Kaiser  Foundation  Hospital  in 
Oakland,  California,  Mr.  Lightenburger  developed  a 
"close  hook-up"  drapery  assembly  employing  the  afore- 
mentioned conventional  ceiling  track,  spring  pleater,  and 
plastic  ceiling  guides  with  wire  eyelets,  but  instead  of 
using  a  pin-on  hook,  he  fastened  the  eye  of  the  glide  to 
the  spring  pleater  with  a  "post  and  gripper"  of  the 
type  exemplified  by  Defendants'  Exhibit  R.  This  type 
of  assembly  was  installed  by  him  and  his  associates  in 
approximately  one  hundred  rooms  of  the  hospital,  and 
the  installation  operated  very  satisfactorily.  Defend- 
ants' Exhibit  Z  shows  one  of  the  rooms  in  the  Kaiser 
Foundation  Hospital  provided  with  the  new  "close 
hook-up"  construction,  and  Defendants'  Exhibit  AA 
shows  one  view  of  the  windows  of  the  hospital  with  the 
old  drapery  construction  and  another  view  of  the  win- 
dows with  the  new  "Beauti  Pleat"  hardware  provided 
with  the  improved  "close  hook-up"  connection. 

15.  In  late  1959  and  early  1960,  Mr.  Lightenburger 
engaged  in  further  experimentation  and  made  a  set  of 
twelve  plastic  ceiling  glides  with  removable  hooks  made 
from  brass  nails  (Defendants'  Exhibit  S)  and  set  up  a 
test  installation  in  the  back  of  his  store  using  this  im- 
proved glide  construction  with  the  conventional  ceiling 
track  and  the  conventional  spring  pleater.  Each  of  the 
hooks  made  from  a  brass  nail  had  a  flattened  or  T- 


shaped  head  which  could  be  inserted  into  an  elongated 
hole  while  Mr.  Lightenburger  formed  in  each  plastic 
glide  block  with  a  soldering  iron,  and  turned  90  degrees 
to  hold  the  hook  in  the  block.  This  permitted  the  spring 
pleater  and  drapery  material  to  be  attached  to  and  dis- 
engaged from  the  plastic  glides  while  the  latter  were 
positioned  in  the  ceiling  track  and  without  removing 
them  from  the  track.  This  test  installation  worked 
satisfactorily. 

16.  In  early  1960,  in  the  San  Francisco  area,  Mr. 
Lightenburger  showed  the  plastic  ceiling  glides  with  the 
removable  brass  hooks  to  the  defendant  Stall.  When 
Mr.  Stall  returned  to  Los  Angeles,  he  cut  from  a  flat 
piece  of  plastic,  a  drapery  glide  with  a  T-shaped  head 
(Defendants'  Exhibit  T)  which  was  adapted  to  be  in- 
serted into  the  slot  in  the  conventional  ceiHng  track  and 
turned  90  degrees  to  extend  cross-wise  of  the  slot.  The 
bottom  portion  of  the  handmade  glide  contained  a  hole 
for  receiving  a  "post  and  gripper"  connector. 

17.  In  March,  1960,  a  group  of  distributors  of 
"Beauti  Pleat"  drapery  hardware  attended  a  meeting  in 
Las  Vegas,  Nevada,  hosted  by  the  defendant  Stall  who 
was  the  manufacturer  of  the  drapery  hardware.  The 
plaintiffs  John  H.  Hancock  and  James  F.  Brooks  at- 
tended the  meeting  as  distributors  of  "Beauti  Pleat" 
hardware.  At  the  meeting,  the  defendant  Stall  dis- 
played and  demonstrated  the  new  ceiling  glide  and  re- 
movable hook  with  the  T-shaped  head  developed  by 
Mr.  Lightenburger. 

18.  In  the  summer  of  1960,  the  plaintiff  James  F. 
Brooks  and  John  H.  Hancock  discussed  with  the  plain- 
tiff Thomas  A.  Stubblefield,  the  purported  disadvan- 
tages of  removable  glides  then  in  use,   including  the 
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Wilcox  glide    (Defendants'   Exhibit  W),   and  shortly 

thereafter   the   plaintiff   Stubblefield   conceived  of   the 

drapery   glide   which   is    shown   and   described  in   the 
patent  in  suit,  Patent  No.  3,090,431. 

19.  On  February  8,  1961,  the  defendant  American 
Beauti  Pleat,  Inc.  obtained  a  quotation  from  E  &  A 
Plastic  And  Metal  Products  (Defendants'  Exhibit  AI) 
for  the  cost  of  a  die  to  produce  Defendants'  accused 
glide  (Plaintiffs'  Exhibit  24).  This  glide  is  also 
shown  in  design  patent  D-194,869  (Defendants'  Ex- 
hibit AG)  which  issued  to  the  defendant  Stall  on  March 
26,  1963.  On  February  9,  1961,  the  defendant  Ameri- 
can Beauti  Pleat,  Inc.  paid  for  one  half  of  the  cost  of 
the  die  with  its  check  No.  3,218. 

20.  In  March,  1961,  the  die  for  making  Defendants' 
glide  (Plaintiff's  Exhibit  24)  was  sent  to  the  molder 
for  making  plastic  glides  therefrom.  On  or  about 
April  3,  1961,  the  defendant  American  Beauti  Pleat, 
Inc.  received  an  invoice  (Defendants'  Exhibit  AJ)  for 
the  cost  of  said  die  and  on  or  about  April  10,  1961, 
paid  the  balance  with  its  check  No.  3332. 

21.  In  April,  1961  .  .  .  after  the  filing  of  the  ap- 
plication which  matured  into  the  patent  in  suit  .  .  .  the 
plaintiff  John  H.  Hancock  displayed  a  specimen  of  the 
Stubblefield  glide  (shown  in  the  patent  in  suit)  to  the 
defendant  Stall.  This  was  the  first  time  the  defend- 
ant Stall  saw  a  Stubblefield  glide. 

22.  The  alleged  invention  of  Patent  No.  3,090,431 
pertains  generally  to  the  hardware  for  use  with  spring- 
pleated,  traverse  draperies,  which  hardware  includes  a 
slotted  ceiling  track  formed  of  sheet  metal  and  adapted 
to  be  fastened  to  the  celling  above  the  area  to  be  draped 
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(Defendants'  Exhibit  D),  an  elongated  undulant  metal 
spring  ,  .  .  called  a  "spring  pleater"  in  the  trade  .  .  . 
adapted  to  be  inserted  in  the  upper  hem  of  the  drapery 
to  be  hung  from  the  ceiling  track  and  containing  spaced 
apart  punched  holes  (Defendants'  Exhibit  E),  and  a 
plurality  of  glides  which  are  adapted  to  be  removably 
fastened  to  the  spring  pleater  at  the  punched  holes  and 
inserted  through  the  slot  in  the  ceiling  track  to  sup- 
port the  spring  pleater  and  the  drapery  therefrom 
as  the  drapery  is  traversed  between  the  open  and  the 
closed  positions. 

23.  Claim  1  of  Patent  No.  3,090,431  defines  a  glide 
per  se.  It  does  not  require  a  T-shaped  head  portion  for 
insertion  into  the  slot  of  the  ceiling  track,  but  instead, 
merely  requires  "glide  means  provided  on  said  body 
above  said  fulcrum  portion  to  slidingly  support  said  body 
from  a  drapery  track."  The  claim  is  directed  primarily 
to  the  construction  of  the  resilient  pin  which  is  piv- 
otally  mounted  on  what  is  referred  to  as  the  fulcrum 
portion  of  the  glide  and  which  is  adapted  to  be  sup- 
portingly  connected  to  the  drapery. 

24.  Claim  2  adds  to  Claim  1,  the  requirement  of  a 
detent  protrusion  to  aid  in  maintaining  the  resilient  pin 
in  the  locked  position. 

25.  Many  types  of  glides  and  many  types  of  pins 
for  connecting  the  glides  to  drapes  or  curtains  have 
been  known  and  used  by  others  in  the  United  States 
prior  to  the  date  when  Thomas  A.  Stubblefield  first 
conceived  of  the  alleged  invention  which  is  the  subject 
matter  of  Patent  No.  3,090,431,  and  more  than  one 
year  prior  to  March  29,  1961,  the  filing  date  of  the  ap- 
plication which  matured  into  said  patent.     Several  of 


the  different  types  of  prior  glides  are  shown  on  Pages 
18  and  19  of  the  Marshall-McMurry  Co.  catalog  (De- 
fendants' Exhibit  I),  and  in  patents  No.  2,320,308 
(Defendants'  Exhibit  K)  and  No.  568,091  (Defend- 
ants' Exhibit  M).  Several  of  the  different  types  of 
prior  "pins"  for  connecting  glides  to  drapes  and/or 
curtains  are  shown  in  the  aforementioned  Silverman 
Patent  No.  2,320,308  (Defendants'  Exhibits  K)  and 
Lounsbury  Patent  No.  568,091  (Defendants'  Exhibit 
M),  and  the  plaintiffs  admitted  that  the  "post  and  grip- 
per"  connection  was  known  and  used  prior  to  the  date 
of  the  alleged  invention  of  the  patent  in  suit. 

26.  The  Stubblefield  gHde  of  the  patent  in  suit  has 
not  replaced  the  prior  ceiling  glide  (Defendants'  Ex- 
hibit F),  the  prior  button  glide  (Defendants'  Exhibit 
G),  nor  the  prior  Wilcox  snap-in  gHde  (Defendants' 
Exhibit  W)  for  drapery  installations.  The  latter  con- 
tinued to  be  sold  in  quantity  (Defendants'  Exhibit  I). 
The  sales  of  the  aforementioned  Stubblefield  glide  by 
the  plaintiff  Spring  Crest  Co.  increased  continuously 
from  1961  to  1964,  and  to  a  lesser  extent  from  1964  to 
1966,  but  this  was  the  Plaintiffs'  glide  and  they  were 
"pushing  it". 

27.  The  glide  defined  by  each  of  Claims  1  and  2 
of  Patent  No.  3,090,431,  does  not  constitute  an  inven- 
tion over  the  prior  art  as  aforesaid;  the  resilient  pin  at- 
tachment means  is  merely  a  change  in  degree  for  ac- 
complishing the  same  result.  The  construction  defined 
by  each  of  Claims  1  and  2,  taken  as  a  whole,  would 
have  been  obvious  at  the  time  the  alleged  invention 
was  made  in  1960  to  a  person  having  ordinary  skill 
in  the  drapery  hardware  art. 
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28.  Claim  3  of  Patent  No.  3,090,431  is  directed  to 
the  drapery-supporting  assembly  which  includes  the 
ceiling  track,  the  spring  pleater,  and  the  glides,  and 
requires  : 

(a)  an  elongated  undulant  spring  disposed  in  a  hori- 
zontal plane  and  adapted  to  be  mounted  along 
the  upper  hem  of  a  drapery  to  cause  said  dra- 
pery to  assume  a  corresponding  undulant  shape; 

(b)  an  elongated  drapery  track  having  two  opposed 
track  portions  separated  by  a  gap  of  predeter- 
mined width,  said  track  portions  and  said  gap 
being  disposed  generally  in  a  horizontal  plane 
and  above  said  spring; 

(c)  a  plurality  of  glide  and  connector  means  mounted 
at  spaced  points  along  said  spring  to  slidingly 
support  the  undulations  of  said  spring  from 
said  track  as  said  spring  is  extended  and  short- 
ened during  opening  and  closing  of  the  drapery, 
each  of  said  glide  and  connector  means  includ- 
ing 

(1)  an  elongated  shoe  the  width  of  which  in  a 
horizontal  plane  is  less  than  said  predeter- 
mined gap  width  whereby  said  shoes  may 
be  passed  upwardly  and  downwardly  through 
said  gap  when  in  positions  in  substantial 
alignment  therewith, 

(2)  the  length  of  each  of  said  shoes  in  a  hori- 
zontal plane  being  substantially  greater  than 
said  predetermined  gap  width  whereby  the 
end  portions  of  said  shoes  will  remain 
slidingly  supported  on  said  opposed  track 
portions   when   said   shoes    are    in   various 
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positions    substantially    transverse    to    said 
gap, 

(3)  said  shoes  being  disposed  substantially 
transverse  to  said  gap  in  supported  relation- 
ship on  said  opposed  track  portions, 

(4)  each  of  said  gHde  and  connector  means 
further  including  a  connector  portion  con- 
nected with  said  shoe  intermediate  said 
end  portions  thereof, 

(5)  the  connection  between  said  connector  por- 
tion and  said  shoe  being  adapted  to  pre- 
vent rotation  of  said  connector  portion  rela- 
tive to  said  shoe  about  a  generally  vertical 
axis, 

(6)  said  connector  portion  extenting  downward- 
ly through  said  gap  and  being  sufficiently 
small  in  horizontal  dimension  that  said  shoe 
may  rotate  about  a  vertical  axis  between 
said  position  in  substantial  alignment  with 
said  gap  and  said  positions  substantially 
transverse  thereto  without  effecting  spread- 
ing apart  of   said  opposed  track  portions, 

(7)  each  of  said  glide  and  connector  means  fur- 
ther including  means  to  connect  said  con- 
nector portion  to  said  spring  and  to  pre- 
vent substantial  rotation  of  said  connector 
portion  relative  to  said  spring  about  a  gen- 
erally vertical  axis,  said  last-named  means 
being  so  related  to  said  connector  portion, 
to  said  shoe  and  to  said  spring  that  said  shoe 
will  remain  in  said  positions  substantially 
transverse  to  said  track  despite  movement  of 
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the undulations  of  said  spring  during  normal 
extending  and  shortening  of  said  spring  to 
open  and  close  the  drapery; 

(8)  each  of  said  glide  and  connector  means  and 
the  associated  undulation  of  said  spring  be- 
ing adapted  to  be  manually  twisted  about  a 
vertical  axis  to  bring  the  associated  shoe 
into  substantial  alignment  with  said  gap  for 
passing  of  said  shoe  through  said  gap  dur- 
ing assembly  or  disassembly  of  said  glide 
and  connector  means  with  said  track. 

29.  Claim  4  adds  to  the  construction  defined  by 
Claim  3,  the  further  requirement  that  one  of  the  glide 
and  connector  means  is  connected  to  each  side  of  each 
undulation  of  said  spring  along  the  axis  of  said  spring, 
and  the  spring  is  a  flat  metal  strip  the  minor  dimen- 
sion of  which  is  disposed  in  a  vertical  plane. 

30.  The  plaintiffs  have  admitted  that  it  was  old 
prior  to  the  date  when  Thomas  A.  Stubblefield  made 
the  alleged  invention  which  is  the  subject  matter  of 
Claim  3  of  patent  No.  3,090,431,  to  use  in  this  country 
a  drapery-supporting  assembly  which  comprised : 

(a)  an  elongated  undulant  spring  substantially  as 
shown  and  described  in  patent  No.  3,090,431, 
disposed  in  a  horizontal  plane  and  adapted  to 
be  mounted  along  the  upper  hem  of  a  drapery 
to  cause  said  drapery  to  assume  a  correspond- 
ing undulant  shape, 

(b)  an  elongated  drapery  track  substantially  as 
shown   and   described   in   patent   No.    3,090,431 
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having  two  opposed  track  portions  separated  by 
a  gap  of  predetermined  width,  said  track  por- 
tions and  said  gap  being  disposed  generally  in 
a  horizontal  plane  and  above  said  spring,  and 

(c)  a  pluraHty  of  button  glides  (substantially  the 
same  as  Spring  Crest  Company  No.  400) 
mounted  at  spaced  points  along  said  spring  with 
post  and  gripper  connectors  to  slidably  support 
the  undulations  of  said  spring  from  said  track 
as  said  spring  is  extended  and  shortened  dur- 
ing opening  and  closing  of  the  drapery. 

31.  The  plaintiffs  have  admitted  that  it  was  old 
prior  to  the  date  when  Thomas  A.  Stubblefield  made 
the  alleged  invention  which  is  the  subject  matter  of 
Claim  3  of  patent  No.  3,090,431,  to  use  in  this  country 
a  drapery-supporting  assembly  which  comprised : 

(a)  an  elongated  undulant  spring  substantially  as 
shown  and  described  in  patent  No.  3,090,431, 
disposed  in  a  horizontal  plane  and  adapted  to  be 
mounted  along  the  upper  hem  of  a  drapery  to 
cause  said  drapery  to  assume  a  corresponding 
undulant  shape, 

(b)  an  elongated  drapery  track  substantially  as 
shown  and  described  in  patent  No.  3,090,431 
having  two  opposed  track  portions  separated  by 
a  gap  being  of  predetermined  width,  said  track 
portions  and  said  gap  being  disposed  generally  in 
a  horizontal  plane  and  above   said  spring,   and 

(c)  a  plurality  of  ceiling  glides  (substantially  the 
same  as  Spring  Crest  Company  No.  420) 
mounted  at  spaced  points  along  said  spring  with 
post  and  gripper  connectors  to  slidably  support 


—la- 
the undulations  of  said  spring  from  said  track 
as  said  spring  is  extended  and  shortened  during 
opening  and  closing  of  the  drapery. 

32.  Prior  to  the  date  when  Thomas  A.  Stubblefield 
first  conceived  the  alleged  invention  which  is  the  sub- 
ject matter  of  the  patent  in  suit,  various  types  of 
glides  were  used  by  others  in  the  United  States  for 
supporting  the  conventional  spring  pleater  (Defendants' 
Exhibit  E)  from  conventional  ceiling  tracks  (Defend- 
ants' Exhibit  D)  with  the  spring  pleater  inserted  in 
the  top  hem  or  header  of  the  drapery,  the  glides  being 
fastened  to  the  spring  pleater  and  the  drapery  by 
means  of  the  post  and  gripper  connection  shown  in  De- 
fendants' Exhibits  R  and  W.  These  previously  known 
gHdes  include  the  ceiling  glide  (Defendants'  Exhibit 
F),  the  button  glide  (Defendants'  Exhibit  G),  and  the 
Wilcox  glide  (Defendants'  Exhibit  W).  The  Wilcox 
glide  (Defendants  Exhibit  W)  is  designed  so  that 
the  upper  portions  thereof  can  be  squeezed  together 
and  the  glide  inserted  into  the  slot  in  the  track  with- 
out sliding  it  in  from  the  end  of  the  track.  In  like 
manner,  button  glides  have  been  "clipped",  as  repre- 
sented by  Defendants'  Exhibit  H,  and  tilted  and  in- 
serted into  the  slot  in  the  track  to  replace  broken  glides. 

33.  The  plaintiffs  assert  that  the  assembly  defined 
by  Claim  3  is  a  novel  combination  because  it  permits 
the  spring  pleater  and  the  glides  (together  with  the 
drapery  mounted  on  the  spring  pleater)  to  be  inserted 
into  and  removed  from  the  track  by  progressively 
twisting  a  section  of  the  spring  pleater  and  the  glide 
fastened  thereto,  so  that  the  T-shape  head  of  the  glide 
turns  approximately  90  degrees,  whereby  the  head  can 
be  passed  through  the  slot  in  the  ceiling  track.   Also, 
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that  in  use,  the  spring  pleater  maintains  the  shoes  or  T- 
shaped  heads  of  the  glides  substantially  transverse  to 
the  track  as  the  drapery  is  opened  and  closed, 

34.  Silverman  Patent  No.  2,320,308  (Defendants' 
Exhibits  K,  h,  and  V)  which  issued  May  25,  1943,  is 
prior  art  to  the  patent  in  suit  because  the  invention 
disclosed  therein  was  patented  and  described  in  a 
printed  publication  in  the  United  States  more  than  one 
year  prior  to  March  29,  1961,  the  filing  date  of  the  ap- 
plication which  matured  into  the  patent  in  suit. 

35.  Silverman  Patent  No.  2,320,308  was  not  cited 
as  a  reference  by  the  examiner  during  the  prosecu- 
tion of  the  application  which  matured  into  the  patent  in 
suit. 

36.  Silverman  Patent  No.  2,320,308  (Defendants' 
Exhibits  K  and  V)  states  that  the  invention  described 
therein  relates  particularly  to  the  hooks  by  which  the 
curtain  is  movably  and  removably  suspended  [from  the 
track],  and  twelve  of  the  fourteen  claims  in  the  patent 
(i.e.  all  of  the  claims  except  claims  3  and  13)  are  di- 
rected to  the  hook  or  glide  per  se. 

37.  The  Silverman  hook  or  glide  includes  a  T- 
shaped  head  21  (Figs.  1  &  2)  which  is  designed  to  be 
inserted  through  the  slot  16  and  turned  90°  so  as  to 
extend  transversely  of  the  slot  and  thereby  support 
the  drape  or  curtain  31  from  the  track  15. 

38.  Silverman  Patent  No.  2,320,308  (Defendants' 
exhibits  K  and  V)  shows  and  describes  a  hook  or  glide 
14  (Figs.  1  &  4)  which  is  strikingly  similar  in  construc- 
tion to  Defendants'  accused  glide  (Plaintiffs'  Exhibit 
24)  in  that  it  also  includes  a  T-shaped  head  which  is 
adapted  to  be  inserted  through  the  slot  in  a  track,  and 
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a  bifurcated  lower  portion  which  is  adapted  to  receive 
and  support  a  spring  pleater  and  drapery  between  the 
depending  legs  thereof. 

39.  Defendants'  Exhibit  AM  is  a  demonstrative, 
operative  assembly  of  a  length  of  conventional  ceiling 
track  and  a  length  of  conventional  spring  pleater,  pro- 
vided with  hand-made  models  of  the  Silverman  form 
of  glide  or  hook  fastened  to  the  spring  pleater  at  the 
same  holes  where  the  ceiling  glides,  button  glides,  or 
Wilcox  glides  would  be  fastened.  Some  are  fastened 
to  the  spring  pleater  with  the  same  type  of  pin  shown 
in  Fig.  4  of  patent  No.  2,320,308  and  some  are  fastened 
with  the  "post  and  gripper".  The  T-shaped  heads  of 
the  models  of  the  Silverman  glides  are  rotated  90  de- 
grees from  the  position  shown  in  the  Silverman  Patent. 

40.  The  aforementioned  operative  assembly  contain- 
ing the  hand-made  models  of  the  Silverman  glide  (De- 
fendants' Exhibit  AM),  contains  elements  which  are 
the  full  equivalent  of  the  elements  specified  in  the  al- 
leged combination  defined  by  each  of  claims  3  and  4 
of  the  patent  in  suit,  and  the  elements  of  said  operative 
assembly  operate  in  the  same  manner  as  the  elements 
in  the  alleged  combination  of  claims  3  and  4,  to  achieve 
the  same  result. 

41.  The  spring  pleater  in  the  operative  assembly. 
Defendants'  exhibit  AM,  maintains  the  hand-made 
models  of  the  Silverman  glides  with  the  T-shaped  heads 
substantially  transverse  to  the  track  in  the  same  manner 
in  which  the  same  spring  pleater  maintains  the 
Stubblefield  glides  with  their  T-shaped  heads  substan- 
tially transverse  to  the  track,  as  defined  in  claim  3. 

42.  Neither  claim  3  nor  claim  4  defines  any  inven- 
tion over  the  assembly  of  ceiling  track,  spring  pleater, 
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and  glides  which  were  known  and  used  by  others  in  the 
drapery  field  in  this  country  more  than  one  year  prior 
to  March  29,  1961,  the  filing  date  of  the  appHcation 
which  matured  into  the  patent  in  suit,  and  prior  to  the 
summer  of  1960  when  Mr.  Stubblefield  first  conceived 
the  alleged  invention  of  the  patent  in  suit.  At  the 
time  the  alleged  invention  defined  by  each  of  claims  3 
and  4  was  made,  it  would  have  been  obvious  to  a  per- 
son having  ordinary  skill  in  the  drapery  art  to  substitute 
the  Silverman  glide  of  patent  No.  2,320,308,  with  the 
head  thereof  turned  90  degrees,  for  and  in  place  of  pre- 
viously known  glides  used  with  the  same  previously 
known  ceiling  track  and  previously  known  spring  pleat- 
er.  At  the  time  the  alleged  invention  defined  by  claims 
3  and  4  was  made,  the  subject  matter  thereof  as  a 
whole  would  have  been  obvious  to  a  person  having 
ordinary  skill  in  the  drapery  art. 

43.  Lounsbury  Patent  No.  568,091  (Defendants'  Ex- 
hibits M,  N,  and  V)  which  issued  September  22,  1896, 
is  prior  art  to  the  patent  in  suit  because  the  invention 
disclosed  therein  was  patented  and  described  in  a  printed 
publication  in  the  United  States  more  than  one  year 
prior  to  March  29,  1961,  the  filing  date  of  the  ap- 
plication which  matured  into  the  patent  in  suit. 

44.  Lounsbury  Patent  No.  568,091  was  not  cited  as  a 
reference  by  the  Examiner  in  the  Patent  Office  during 
the  prosecution  of  the  application  which  matured  into 
the  patent  in  suit. 

45.  Lounsbury  Patent  No.  568,091  shows  and  de- 
scribes a  T-headed  runner  or  glide  I  which  was  designed 
to  be  passed  upwardly  through  the  slot  in  the  track  and 
turned  90°  so  as  to  extend  transversely  of  the  slot  and 
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support  the  curtain  or  drape  from  the  track.  As  shown 
in  Fig.  1  of  the  Lounsbury  patent,  the  shank  of  the 
runner  or  glide  is  provided  with  an  eyelet  of  the  same 
type  used  with  the  conventional  ceiling  glide  (Defend- 
ants' Exhibits  F  and  S)  for  receiving  a  "post  and 
gripper"  connector. 

46.  Defendants'  Exhibit  AO  is  a  demonstrative, 
operative  assembly  of  a  length  of  conventional  ceiling 
track  and  a  length  of  conventional  spring  pleater,  pro- 
vided with  hand-made  models  of  the  Lounsbury  form 
of  glide  or  runner  as  shown  in  Fig.  1  of  Patent  No. 
568,091,  fastened  to  the  spring  pleater  with  "post  and 
gripper"  connectors  at  the  same  holes  in  the  spring 
pleater  where  the  ceiling  glides,  button  glides,  or  Wilcox 
glides  would  be  fastened. 

47.  The  aforementioned  operative  assembly  contain- 
ing the  hand-made  models  of  the  Lounsbury  glide 
(Defendants'  Exhibit  AO),  contains  elements  which 
are  the  full  equivalent  of  the  elements  specified  in  the 
alleged  combination  defined  by  each  of  claims  3  and  4 
of  the  patent  in  suit,  and  the  elements  of  said  operative 
assembly  operate  in  the  same  manner  as  the  elements 
in  the  alleged  combination  of  claims  3  and  4,  to  achieve 
the  same  result. 

48.  The  spring  pleater  in  the  operative  assembly 
(Defendants'  Exhibits  AO)  maintains  the  hand-made 
models  of  the  Lounsbury  glides  with  the  T-shaped 
heads  substantially  transverse  to  the  track  in  the  same 
manner  in  which  the  same  spring  maintains  the  Stub- 
blefield  glides  with  their  T-shaped  heads  substantially 
transverse  to  the  track,  as  defined  in  claim  3. 

49.  Neither  claim  3  nor  claim  4  defines  any  in- 
vention   over    the    assembly    of    ceiling    track,    spring 
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pleater,  and  glides  which  were  known  and  used  by 
others  in  the  drapery  field  in  this  country  more  than  one 
year  prior  to  March  29,  1961,  the  filing  date  of  the  ap- 
plication which  matured  into  the  patent  in  suit,  and 
prior  to  the  summer  of  1960  when  Mr.  Stubblefield 
first  conceived  the  alleged  invention  of  the  patent  in 
suit.  At  the  time  the  alleged  invention  defined  by  each 
of  claims  3  and  4  was  made,  it  would  have  been  obvious 
to  a  person  having  ordinary  skill  in  the  drapery  art  to 
substitute  the  Lounsbury  glide  of  Patent  No.  568,091 
for  and  in  place  of  previously  known  ghdes  used  with 
the  same  previously  known  ceiling  track  and  pre- 
viously known  spring  pleater.  At  the  time  the  alleged 
invention  defined  by  claims  3  and  4  was  made  the 
subject  matter  thereof  as  a  whole  would  have  been  ob- 
vious to  a  person  having  ordinary  skill  in  the  drapery 
art. 

50.  Silverman  Patent  No.  2,320,308  (Defendants' 
Exhibit  L)  and  Lounsbury  Patent  No.  568,091  (De- 
fendants' Exhibit  M)  are  more  pertinent  than  the 
patents  cited  by  the  Examiner  during  the  prosecution 
of  the  application  which  matured  into  the  patent  in  suit. 

51.  Defendants'  Exhibit  P  is  a  photocopy  of  an 
"Agreement"  entered  into  by  and  among  Spring  Crest 
Company,  Thomas  A.  Stubblefield,  James  F.  Brooks  and 
John  H.  Hancock,  the  plaintiffs  herein,  during  July, 
1963. 

52.  Defendants'  Exhibit  Q  is  a  photocopy  of  a  por- 
tion of  a  catalog  of  Spring  Crest  Company,  and  lists 
and  illustrates  various  of  the  drapery  hardware  and/or 
drapery  hardware  accessory  items  listed  in  Schedule  A 
of  the  Agreement,  Defendants'  Exhibit  P. 
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53.  The  Agreement,  Defendants'  Exhibit  P,  was  in 
effect  on  August  23,  1965,  the  filing  date  of  the  Com- 
plaint in  the  present  civil  action,  and  it  was  con- 
tinuously in  effect  during  the  period  August  23,  1965, 
to  and  including  July  7,  1966,  the  date  of  the  taking 
of  Mr.  Stubblef ield's  deposition. 

54.  There  is  no  other  patent  or  patent  application 
included  in  the  Agreement,  Defendants'  Exhibit  P, 
other  than  the  patents  and  applications  (and  the  patents 
which  matured  therefrom)  listed  on  Pages  2  and  3  of 
said  Agreement. 

55.  The  only  patents  and  applications  included  in 
the  Agreement,  Defendants'  exhibit  P,  on  August  23, 
1965,  when  the  Complaint  was  filed  in  the  present  legal 
action  are: 

(a)  Patent  No.  3,090,431, 

(b)  Patent  No.  3,119,443  which  matured  from  ap- 
plication Serial  No.  182,063,  and 

(c)  Application  Serial  No.  244,167,  now  Patent  No. 
3,197,990. 

56.  None  of  the  following  listed  items  contained  in 
Schedule  A  of  the  Agreement,  Defendants'  exhibit  P, 
considered  singularly  or  in  combination  with  other  ele- 
ments, is  comprehended  within  or  manufactured  in  ac- 
cordance with  a  process  or  machine  covered  by  a 
claim  of  any  of  patents  No.  3,090.431,  No.  3,119,443 
and  No.  3,197,990,  or  shown  or  described  in  any  exist- 
ing patent  or  pending  patent  application  owned  in  whole 
or  in  part  by  any  of  the  plaintiffs  subsequent  to  July 
1,  1963: 

(a)  drop  housing  insert.  No.  225-255, 

(b)  return  plate  No.  270, 
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(c)  top  lock,  No.  290, 

(d)  master  carrier,  No.  300, 

(e)  master  carrier  converter.  No.  340, 

(f)  spacer,  No.  450, 

(g)  spacer.  No.  460, 

(h)  track  cap,  Nos.  840  and  850, 
(i)  stirrups.  No.  860, 
(j)  wall  bracket,  Nos.  880  and  890, 
(k)  wall  bracket  double,  No.  895  and 
(1)  threader,  No.  960. 

57.  The  "pin  on  glide"  No.  430,  listed  in  Schedule 
A  of  the  Agreement,  Defendants"  exhibit  P,  is  the 
combination  glide  and  pin  element  described  and 
claimed  in  patent  No.  3,090,431,  the  patent  in  suit. 

58.  Paragraph  6  of  the  Agreement,  Defendants'  ex- 
hibit P,  provides,  inter  alia : 

"Spring  Crest  hereby  agrees  to  pay  to  each  of 
Brooks  and  Hancock  a  royalty  of  two  per  cent 
(2%),  and  to  Stubblefield  a  royalty  of  three  per 
cent  (3%),  of  the  gross  sales  price  (less  volume 
discounts  and  other  legitimate  trade  discounts) 
received  by  Spring  Crest  relative  to  all  drapery 
hardware  and  drapery  hardware  accessories  speci- 
fied on  the  attached  Schedule  A,  or  on  any  modi- 
fied schedule  (specifying  all  parts  by  name  and 
number)  signed  hereafter  by  all  parties  to  this 
Agreement." 

59.  Subsequent  to  August  23,  1965,  and  during  the 
pendency  of  this  action,  one  or  more  of  the  plaintiffs, 
Thomas  A.  Stubblefield,  James  F.  Brooks,  and  John  H. 
Hancock,  received  a  royalty  payment  from  the  plaintiff 
Spring  Crest  Company  under  the  Agreement,  Defend- 
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ants'   exhibit   P,   based   on   the   sale   of   the   following 
listed  items  in  Schedule  A : 

(a)  drop  housing  insert,  No.  225-255, 

(b)  return  plate  No.  270, 

(c)  top  lock,  No.  290, 

(d)  master  carrier,  No,  300, 

(e)  master  carrier  converter.  No.  340, 

(f)  spacer,  No.  450, 

(g)  spacer.  No.  460, 

(h)  track  caps,  Nos.  840  and  850, 
(i)  stirrups.  No.  860, 
(j)  wall  bracket,  Nos.  880  and  890, 
(k)  wall  bracket  double.  No.  895  and 
(1)  threader.  No.  960. 

60.  Paragraph  9  of  the  Agreement,  Defendants' 
exhibit  P,  provides,  inter  alia : 

"Stubblefield  hereby  agrees  that  Spring  Crest  has 
the  exclusive  right  to  manufacture,  use  and  sell  all 
articles  specified  on  the  attached  Schedule  A  or 
any  modification  thereof,  and  specifically  agrees 
not  to  license  or  induce  any  organization  other 
than  Spring  Crest  to  manufacture,  use  or  sell  any 
of  such  items,  and  further  specifically  agrees  not 
to  engage  in  the  manufacture,  use  or  sale  of 
any  of  such  items  except  through  Spring  Crest." 

61.  Because  of  the  aforementioned  provision  of 
paragraph  9  in  the  Agreement,  Defendants'  exhibit  P, 
the  plaintiff  Thomas  A.  Stubblefield  refrained  from 
engaging  in  the  manufacture,  use  or  sale  of  the 
unpatented  items  listed  in  Schedule  A  of  the  Agree- 
ment, Defendants'  exhibit  P,  and  refrained  from  in- 
ducing any  organization  other  than  Spring  Crest  to 
manufacture,  use  or  sell  any  of  such  items. 
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Conclusions  of  Law 

I. 

This  Court  has  jurisdiction  over  the  parties  and  over 
the  subject  matter  of  the  Complaint  and  the  Counter- 
claim, and  venue  is  proper. 

II. 

United  States  Letters  Patent  No.  3,090,431  issued  on 
May  21,  1963,  to  the  plaintiffs  Thomas  A.  Stubblefield, 
James  F.  Brooks  and  John  H.  Hancock,  and  said  plain- 
tiffs now  are  and  at  all  times  have  been  the  owners 
of  all  right,  title  and  interest  therein. 

III. 
The  ultimate  question  of   patent  validity   is   one  of 
law.     Graham  v.  John  Deere  Co.,  383  U.S.  1,  86  S.Ct. 
684,  15  L.Ed.  2d  545;  Bentley  v.  Sunset  House  Dis- 
tributing Corp.,  359  F.2d  140  (9  Cir.  1966). 

IV. 

Claim  1  of  Patent  No.  3,090,431  is  invalid  and  void 
because  the  differences  between  the  subject  matter  cov- 
ered thereby  and  the  prior  art  are  such  that  said  sub- 
ject matter  as  a  whole  would  have  been  obvious  at  the 
time  the  alleged  invention  was  made  to  a  person  having 
ordinary  skill  in  the  drapery  art.  35  U.S.C.  103; 
Graham  v.  John  Deere  Co.,  383  U.S.  1,  86  S.Ct.  684, 
15  L.Ed.  2d  545. 

V. 

Claim  2  of  Patent  No.  3,090,431  is  invalid  and  void 
for  the  same  reasons  that  Claim  1  is  invalid  and  void. 

VI. 

Claim  3  of  Patent  No.  3,090,431  is  invalid  and 
void  because  the  differences  between  the  subject  matter 
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covered  thereby  and  the  prior  art  are  such  that  said  sub- 
ject matter  as  a  whole  would  have  been  obvious  at  the 
time  the  alleged  invention  was  made  to  a  person  having 
ordinary  skill  in  the  drapery  art.  35  U.S.C.  103;  Gra- 
ham V,  John  Deere  Co.,  383  U.S.  1,  86  S.Ct.  684,  15 
L.Ed.  2d  545. 

VII. 

Claim  3  of  Patent  No.  3,090,431  is  also  invalid  and 
void  because  it  defines  an  aggregation  or  accumulation 
of  old  parts  or  elements,  which,  in  the  aggregation,  do 
not  perform  or  produce  any  new  or  different  function 
or  operation  upon  being  brought  together.  The  whole 
does  not  exceed  the  sum  of  the  parts.  Great  A.  &  P. 
Tea  Co.  v.  Supermarket  Equipment  Corporation,  340 
U.S.  147,  71  S.Ct.  127,  95  L.Ed.  162,  163;  Beiitley  v. 
Sunset  House  Distributing  Corp.,  359  F.2d  140  (9 
Cir.  1966). 

VIII. 

Claim  4  of  Patent  No.  3,090,431  is  invalid  and  void 
for  the  same  reasons  that  Claim  3  is  invalid  and  void. 

IX. 

The  statutory  presumption  of  the  vaHdity  of  Patent 
No.  3,090,431  has  been  overcome.  Where,  as  here,  the 
most  pertinent  prior  art  was  not  considered  by  the  ex- 
aminer in  the  Patent  Office  during  the  prosecution  of 
the  application  which  matured  into  said  patent,  the 
presumption  is  largely  dissipated.  Jacu^m  Bros.  v. 
Berkeley  Pump  Co.,  191  F.2d  632,  634  (9  Cir.  1951). 

X. 

All  of  the  claims  of  Patent  No.  3,090,431  being  in- 
valid   and    void,    the    issue    of    infringement    is    moot. 
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Monogram  Mfg.  Co.  v.  F.  &  H.  Mfg.  Co.,  144  F.2d 
412,414  (9Cir.  1944). 

XI. 

The  plaintiffs  Spring  Crest  Company,  Thomas  A. 
Stubblefield,  James  F.  Brooks,  and  John  H.  Hancock 
are  guilty  of  patent  misuse  regarding  Patent  No.  3,- 
090,431,  commencing  with  a  date  prior  to  the  filing  of 
the  Complaint  herein  on  August  23,  1965,  and  con- 
tinuing through  the  trial  of  this  action,  and  are  there- 
fore not  entitled  to  any  of  the  relief  requested.  Mercoid 
Corp.  V.  Mid-Continent  Invest.  Co.,  320  U.S.  661,  64 
S.Ct.  268,  88  L.Ed.  376;  Mercoid  Corp.  v.  Minneap^ 
olis-Honeywell  Regulator  Company,  320  U.S.  680, 
64  S.Ct.  278,  88  L.Ed.  396;  rehearing  denied  321  U.S. 
802,  64  S.Ct.  526,  88  L.Ed.  1089;  Vitamin  Tech- 
nologists V.  Wisconsin  Alumni  Research  Foundation 
(9  Cir.  1945),  146  F.2d  941,  945,  cert,  denied  325 
U.S.  876,  65  S.Ct.  1554,  89  L.Ed.  1994,  rehearing 
denied  326  U.S.  804,  66  S.Ct.  12,  19  L.Ed.  490. 

XIL 

The  defendants  American  Beauti  Pleat,  Inc.,  and 
Orville  T.  Stall  are  entitled  to  recover  of  the  plaintiffs 
their  taxable  costs  and  disbursements  and  to  have  ex- 
ecution therefor. 

Judgment  shall  be  entered   in  accordance   with  the 
above  Findings  of  Fact  and  Conclusions  of  Law. 
Dated:  Nov.  14,  1967. 

/s/  Harry  C.  Westover 
United  States  District  Judge 

Submitted  by: 

Harris,  Kiech,  Russell  &  Kern 
By  /s/  Chas.  E.  Wills 
Attorneys  for  Defendants 


—25— 
Judgment. 

Filed:  Nov.  14,  1967 
Entered:  Nov.  14,  1967 

In  the  United  States  District  Court,  Central  Dis- 
trict of  California. 

Spring  Crest  Company,  et  al.  Plaintiffs,  v.  Ameri- 
can Beauti  Pleat,  Inc.,  and  Orville  T.  Stall,  Defend- 
ants. Civil  Action  No.  65-1272-HW. 

This  cause  having  been  heard  by  the  Honorable  Har- 
ry C.  Westover,  and  the  Court  being  fully  advised  and 
having  made  its  Findings  of  Fact  and  stated  its  Conclu- 
sions of  Law, 

IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED that : 

1. 

Plaintiffs'  Complaint  is  dismissed  with  prejudice. 

2. 

United  States  Letters  Patent  No.  3,090,431,  and 
each  of  Claims  1,  2,  3  and  4  thereof,  is  invalid  and  void. 

3. 

The  defendants  American  Beauti  Pleat,  Inc.,  and 
Orville  T.  Stall  shall  have  and  recover  of  the  plaintiffs 
Spring  Crest  Company,  Thomas  A.  Stubblefield, 
James  F.  Brooks,  and  John  H.  Hancock,  the  taxable 
costs  and  disbursemens  of  said  defendants  in  the  sum 
$ and  have  execution  therefor. 

Dated:  Nov.  14,  1967. 

/s/  Harry  C.  Westover 
United  States  District  Judge 

Submitted  By: 

Harris,  Kiech,  Russell  &  Kern 
By  /s/  Chas.  E.  Wills, 

Attorneys  for  Defendants. 
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Appellees. 


Appeal  from  Judgment  of  the  United  States  District  Court 
for  the  Central  District  of  California 

APPELLANTS'  REPLY  BRIEF 


In  Appellees'  Brief  it  is  stressed  over  and  over  again 
that  (save  for  a  portion  of  Finding  of  Fact  21)  the  Find- 
ings of  Fact  are  uncontested.  The  inference  is  that  the 
Findings  are  completely  dispositive  of  the  matter  and 
that  there  is  no  real  basis  for  tJie  appeal.  This  is  not 
so.  As  worded,  the  statements  of  fact  contained  in  the 
Findings  are  generally  supported  by  the  record.  As  a 
consequence,  such  statements  have  not  been  contested. 
However,  the  Findings  are  just  as  important  for  what 
they  do  not  say  as  well  as  for  what  they  do. 


Merely  as  an  illustration,  defendants  state  on  page  5 
of  their  brief: 

''The  Stubblefield  glide  of  the  patent  in  suit  has 
not  replaced  the  prior  ceiling  glide  [Ex.  F],  the  prior 
button  glide  [Ex.  G],  nor  the  prior  Wilcox  snap-in 
glide  [Ex,  W]  for  drapery  installations.  The  latter 
continue  to  be  sold  in  quantity  [uncontested  Finding 
of  Fact  26,  Appendix]." 

Factually,  this  statement  is  correct — but  misleading. 
The  present  invention  was  made  for  a  particular  form 
of  drapery  installations,  namely  ''close  hook-up"  instal- 
lations using  spring  pleaters  (R.  263).  In  this  particular 
area,  the  new  glide  did  replace  the  prior  glides.  This 
was  true  for  plaintiffs'  glides  (Ex.  31).  This  was  true 
for  defendants'  glide  (Ex.  AF).  Although  there  was 
testimony  that  the  prior  art  glides  (Exs.  F,  G  and  W) 
are  still  being  sold  (R.  377-379),  there  is  no  evidence  that 
such  glides  are  being  used  for  close  hook-up  drapery 
installations  using  spring  pleaters.  For  that  matter  there 
is  no  testimony  or  evidence  concerning  the  relative 
volumes  of  sales  of  the  various  glides  so  that  the  tenn 
"in  quantity"  has  any  particular  meaning. 

Thus,  Finding  of  Fact  26  avoids  the  issue.  It  merely 
states  (acx?urately)  that  the  new  glides  have  not  re- 
placed the  prior  art  glides  for  "drapery  installations" 
(which  includes  all  kinds  of  drapery  installations)  and 
that  such  prior  art  glides  are  sold  "in  quantity".  The 
Finding  does  not  say  that  the  new  glides  have  not  re- 
placed the  prior  art  glides  for  close  hook-up  spring- 
pleated  drapeiy  installations.  Indeed,  if  it  had,  such 
Finding  would  have  been  contested  because  it  would  be 
untrue. 


Otlier  instances  in  which  the  Findings  are  technically 
accurate  but  misleading  are  set  forth  below  in  reply  to 
the  points  discussed  in  defendants'  brief.  The  number- 
ing below  is  the  same  as  that  used  by  defendants  in  their 
brief. 


1.     THE  ISSUES  BEFORE  THIS  COURT. 

The  thrust  of  defendants'  argmnent  on  this  point  is  not 
understood.  The  issues  are  those  presented  in  the  Speci- 
fication of  Errors  in  the  opening  brief,  which  are  fully 
believed  to  be  presented  in  proper  manner. 

For  example,  Error  No.  2  states:  *'The  District  Court 
erred  in  holding  claims  3  ajid  4  of  Patent  No.  3,090,431 
invalid  as  being  obvious  under  35  U.S.C.  103."  Such 
Specification  of  Error  cliallenges  Conclusions  of  Law 
VI  and  VITL  Such  Specification  of  Error  also  challenges 
Findings  of  Fact  42  and  49  which  are  couched  in  the 
language  of  35  U.S.C.  103,  and  are  to  be  regarded  as 
conclusions  of  law.  National  Lead  Co.  v.  Western  Lead 
Products  Co.,  291  F.2d  447  (C.A.  9,  1961).  Finding  of 
Fact  27,  relating  to  the  '* obviousness"  of  claims  1  and  2 
is  similarly  a  conclusion  of  law,  and  is  challenged  by 
Specification  of  Error  No.  5. 

Thus,  when  defendants  sitate  that  all  Findings  of  Fact 
(save  No.  21)  are  uncontested,  this  is  not  so.  The  con- 
clusions of  law  set  forth  in  Findings  of  Fact  27,  42  and 
49  are  contested. 


2.  THE  DISTRICT  COURT  ERRED  IN  HOLDING  CLAIMS  3  AND 
4  INVALID  AS  DEFINING  AGGREGATIONS  OR  ACCUMULA- 
TIONS OF  OLD  PARTS  OR  ELEMENTS,  WHICH,  IN 
AGGREGATION,  DO  NOT  PRODUCE  ANY  NEW  OR  DIFFER- 
ENT FUNCTION  UPON  BEING  BROUGHT  TOGETHER,  AND 
IN  WHICH  THE  WHOLE  DOES  NOT  EXCEED  THE  SUM  OF 
THE  PARTS.   (SPECIFICATION  OF  ERROR  NO.  1) 

In  oui'  opening  brief,  at  pages  21-23,  it  has  been 
ix)inted  out  fully  that  there  is  a  new  cooperation  between 
the  old  spring  pleater  and  new  glides  as  the  draperies 
are  hung,  as  the  draperies  are  opened  and  closed,  and  as 
the  draperies  are  taken  do^^^l  for  cleaning.  There  is  also 
a  new  cooperation  between  the  old  track  and  new  glides. 

It  is  quite  obvious  that  the  District  Court  did  not 
understand  or  appreciate  these  new  cooperative  functions, 
and  believed  that  the  only  contribution  of  the  invention 
was  to  keep  the  glides  crosswise  to  the  track. 

''As  I  see  it,  the  only  thing  that  we  have  is  this 
attaching  of  the  glides  to  the  undulating  spring 
pleater  so  that  the  glides  would  remain  crossAnse  to 
the  track.  The  question  I  ask  is,  is  that  invention? 
That  is  wliat  we  are  coming  do^vn  to,  whether  that 
is  invention."  (R.  630) 

Significantly,  there  are  no  Findings  of  Fact  wliich 
support  the  conclusion  that  there  is  no  new  cooperative 
result.  Defendants  refer  to  uncontested  Findings  of  Fact 
30-32  (Tr.  279-281),  which  state  in  essence  that  the  ceil- 
ing track  and  spring  pleater  are  old  and  unchanged  ele- 
ments and  that  prior  glides  have  been  fastened  in  the 
same  holes  in  the  old  spring  pleater  and  used  ^^■ith  tlie 
old  track  to  support  draperies.  This  is  true.  However, 
the  Findings  do  not  say  that  they  function  together  in 
the   same  manner  and   obtain  the   same  results.    If  the 


Findings  did  so  say,  they  would  be  contrary  to  the  evi- 
dence. 

Defendants  also  claim  that  the  established  and  uncon- 
tested Findings  33-41  and  43-48  (Tr.  281-284)  show  that 
old  elements  taken  from  the  prior  art  operate  in  the  same 
manner  as  the  three  elements  of  claims  3  and  4,  to 
achieve  the  same  results.  Such  contention  must  be  taken 
with  a  grain  of  salt.  Findings  33-41  state  no  more  than 
that  it  is  possible  to  take  the  glide  of  the  Silverman 
patent  from  the  particular  track  in  which  it  was  designed 
to  operate,  change  the  design  of  the  glide,  then  put  it 
into  a  different  traclv  and  use  it  (for  the  first  time)  with 
a  spring  f)leater.  Findings  43-48  similarly  state  that  it  is 
possible  to  take  a  portion  of  the  glide  of  the  Lounsbury 
patent,  put  it  into  a  different  track  than  that  in  which  it 
Avas  designed  to  operate  and  use  it  (for  the  first  time) 
with  a  spring  pleater.  These  Findings  then  state  that  such 
new  combinations  would  operate  in  the  same  manner  as 
the  three  elements  of  claims  3  and  4,  to  achieve  the 
same  results. 

These  Findings  merely  say  that  it  is  now  possible  to 
find  elements  in  the  prior  art  which,  when  assembled  to- 
gether, will  duplicate  the  patented  invention.  They  do 
not  say  that  the  prior  art  operated  in  the  same  manner 
as,  and  prioi-  to,  the  patented  invention. 


3.     THE  TRIAL  COURT  ERRED  IN  HOLDING  CLAIMS  3  AND  4 
INVALID  AS  OBVIOUS.  (SPECIFICATION  OF  ERROR  NO.  2) 

It  is  still  quite  plain  that  the  Trial  Court  did  not  base 
its  decision  on  the  question  of  obviousness  under  35 
U.S.C.  <^  103.    On  the  last  day  of  trial,  and  during  the 


course  of  final  arguments,  the  Court  stated:  "I  am  not 
interested  in  the  ordinary  skill  of  the  art  .  .  ."  (R.  650). 
Very  shortly  thereafter,  in  the  same  court  session  and  at 
R.  668,  the  Court  held  the  patent  invalid.  The  only 
reason  assigned  was  that  there  was  ''no  invention  in  this 
case."  Taken  in  context  with  the  Court's  remarks  at 
R.  689:  "I  know,  but  you  can't  claim  anytliing  from  the 
spring  pleater.  There  is  nothing  there  that  you  have  done 
that  you  have  added  to  the  spring  pleater.  You  haven't 
even  added  a  hole  to  the  spring  pleater.",  it  is  evident 
that  the  only  reason  for  the  Court's  holding  of  "no  in- 
vention" is  that  the  Court  erroneously  believed  the  com- 
bination including  an  old,  unchanged  spring  pleater  to  be 
unpatentable. 

In  its  argument  here  defendants  state  that  the  present 
invention  is  "obvious"  in  view  of  a  Lightenburger  glide 
(Ex.  S).  There  is  no  substantiation  for  this  conclusion 
in  any  of  the  Findings  of  Fact.  Moreover,  the  Lighten- 
burger glide  (Ex.  S)  is  not  prior  art — the  record  is  clear 
tliat  such  glides  were  made  as  an  experiment  and  never 
sold  nor  installed  (R.  358-359). 


4.  THE  DRAPERY  ASSEMBLY  OF  CLAIMS  3  AND  4  WAS  NOT 
OBVIOUS  IN  VIEW  OF  ALL  OF  THE  PRIOR  ART  INCLUDING 
THE  SILVERMAN  AND  LOUNSBURY  PATENTS  (SPECIFICA- 
TION OF  ERROR  NO.  2) 

The  reasons  for  our  position  on  this  are  fully  set 
forth  at  pages  24  to  33  of  the  opening  brief  and  need 
not  be  repeated  here. 

We  do  Avish  to  take  exception  to  defendants'  statement 
(page  20  of  their  brief) : 


''Thus,  'the  difference  between  the  prior  art  and 
the  claims  in  issue'  {Graham  v.  John  Deere  Co., 
supra)  is  the  substitution  of  other  prior  glides  (Sil- 
verman and  Lounsbury  type  glides)  for  and  in  place 
of  other  prior  glides,  in  the  sayne  holes  in  the  old 
spring  pleater,  for  use  with  the  old  slotted  track," 

This  is  not  the  difference  tliat  we  have  here.  There  is 
no  substitution  of  a  Silverman  or  Lounsbury  glide  into 
combination  witli  a  spring  pleater  and  standard  track  in 
place  of  the  prior  art  glides  which  had  been  used  in  such 
combination.  Such  a  substitution  would  be  inoperative, 
as  discussed  in  the  opening  brief. 

Instead,  the  difference  is  this.  The  Silverman  and 
Lounsbury  patents  disclose  glides  attached  to  curtains 
mthout  spring  pleaters  and  riding  in  specially  shaped 
tracks,  and  incapable  of  obtaining  the  results  achieved 
by  the  present  invention.  The  "substitution"  referred 
to  by  defendants  is  the  taking  of  the  Silverman  or  Louns- 
bury glides,  modifjdng  the  Lounsbury  glide  or  taking  a 
part  only  of  the  Lounsbury  glide  so  that  they  will  work 
in  a  combination  in  whicli  they  had  never  been  used 
before,  and  then  putting  tliem  into  such  a  combination 
to  achieve  results  never  before  obtained. 

We  well  recognized  that  the  ordinary  man  skilled  in 
the  art  is  presumed  to  have  knowledge  of  the  prior  art. 
But  the  ordinary  man  is  only  interested  in  prior  art  to 
the  extent  that  it  provides  solutions  to  his  present 
problems.  The  Silverman  and  Lounsbury  patents  simply 
do  not  provide  solutions  to  close  hook-up  drapery  in- 
stallation problems. 


5.     THE  DISTRICT  COURT  ERRED  IN  ADOPTING  FINDING  OF 
FACT  NO.  21  IN  FULL.  (SPECIFICATION  OF  ERROR  NO.  3) 

This  error  of  the  Court  has  been  fully  discussed  in  the 

opening  brief. 


6.  THE  DISTRICT  COURT  ERRED  IN  REFUSING  TO  DISMISS 
THE  COUNTERCLAIM  INSOFAR  AS  IT  RELATES  TO  CLAIMS 
1  AND  2.  (SPECIFICATION  OF  ERROR  NO.  4) 

There  simply  is  no  controversy  here  as  to  claims  1  and 

2  (to  the  specific  glide  shown  in  the  patent  in  suit). 

Regardless  of  any  interpretation  of  early  charges  of 
infringement    (which  never  specifically  mentioned  claims 

1  and  2),  by  May  24,  1966,  7nore  th^n  a  year  prior  to 
trial,  plaintiifs'  charge  of  infringement  had  been  limited 
to  claim  3  (Tr.  50).  In  Defendants'  Pre-Trial  Statement 
of  July  12,  1966,  eleven  months  prior  to  trial,  one  of  the 
issues  to  be  tried  by  the  Court  was  stated  to  be  "Is 
patent  3,090,431  and  particularly  claim  3  thereof,  valid?" 
(Tr.  108,  par.  4). 

The  issue  of  validity  and  infringement  of  claims  1  and 

2  liere  is  completely  moot.  Regardless  of  the  outcome  of 
tliis  case,  plaintiffs  can  never  hereafter  contend  that 
defendants'  glide  infringes  claims  1  and  2.  What,  then, 
can  be  defendants'  interest  in  these  claims? 

The  only  possible  explanation  that  we  can  see  for  de- 
fendants' present  insistence  upon  an  advisory  opinion 
of  invalidity  of  claims  which  it  is  not  infringing  is  a 
desire  on  their  part  to  hereafter  copy  the  particular 
construction  of  the  glide  shown  in  and  claimed  by  claims 
1  and  2  of  the  patent  if  the  invalidity  thereof  is  upheld. 
This  Court  should  not  be  used  for  such  purposes. 


7.  THE  DISTRICT  COUET  ERRED  IN  HOLDING  CLAIMS  1  AND 
2  INVALID  AS  "OBVIOUS".  (SPECIFICATION  OF  ERROR 
NO,  5) 

The  glide  defined  by  claims  1  and  2  is  a  specific  glide 
invented  by  Mr.  Stubblefield  for  close  hook-up  installa- 
tions. Among  its  advantages  were  the  facts  that  it  com- 
bined a  glide  and  connector  means  (for  attachment  to  a 
spring  pleater)  into  a  single  unit.  When  secured  to  a 
spring  pleater,  it  can  be  locked  thereto  so  tliat  the  glide 
is  held  solidly  thereto  without  horizontal  or  vertical  ro- 
tation relative  to  the  pleater  (R.  91).  Before  the  inven- 
tion, glides  had  always  been  attached  to  draperies  by 
separate  pin  on  hooks  or  by  post  and  grippers.  These 
had  to  be  handled  by  the  workman  separately  from  the 
glides  (R.  37-39)  and  in  the  case  of  post  and  grippers, 
the  parts  would  often  pop  off  and  become  lost   (R.  92). 

Claims  1  and  2  contain  many  limitations  as  to  the 
construction  of  the  glide,  such  as  its  fulcrum  portion,  pin 
seat  means  spaced  below  the  fulcrum  portion,  a  resilient 
pin  mounted  on  the  fulcrum  in  such  manner  that  a 
portion  of  the  pin  can  cooperate  with  the  pin  seat  means 
for  locking  and  unlocking,  and  so  forth. 

The  prior  art  produced  at  tlie  trial  is  completely  de- 
void of  anything  suggestive  of  what  is  set  forth  in  claims 
1  and  2,  and  the  Findings  of  Fact  are  silent  as  to  any 
reasoning  whereby  these  claims  should  be  held  to  be 
obvious. 

The  only  Findings  touching  upon  this  point  are  Find- 
ings of  Fact  25,  26  and  27  (Tr.  276-277).  Finding  of  Fact 
25  says  tliat  there  have  been  many  types  of  glide  and 
many   types   of   pins   used  before,   specifying   the   glides 
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showTi  on  pages  IS  and  19  of  the  catalog  Exhibit  I  and 
the  Silverman  and  Lounsbiiry  patents  (Exs.  K  and  M), 
and  specif ^dng  the  pins  of  the  two  patents  (Exs.  K  and 
M)  and  post  and  grippers. 

In  contrast  to  the  device  of  claims  1  and  2,  all  of  these 
prior  art  devices  use  separate  pins  to  attach  the  glides 
to  draperies.  None  shows  a  combined  glide  and  connector 
means,  much  less  one  having  a  fulcrmn  means,  or  pin 
seat  or  resilient  pin  mounted  thereon  in  such  a.  manner 
that  it  can  lock  or  unlock. 

Finding  of  Fact  26  states  that  the  Stubblefield  glide 
has  not  replaced  the  prior  art  glides  for  drapery  in- 
stallations and  that  the  prior  art  glides  are  still  sold 
in  quantity.  As  pointed  out  previously,  we  are  here  con- 
cerned ^^'ith  close  hook-up  drapery  installations,  not  the 
complete  field  of  drapery  installations. 

Finding  of  Fact  27  merely  states  that  claims  1  and  2 
do  not  constitute  an  invention  over  the  prior  art,  be- 
cause the  resilient  pin  attachment  means  is  merely  a 
cliange  in  degree  for  accomplishing  the  same  result. 

There  still  is  no  basis  or  explanation  in  the  record  for 
what  this  *' change  of  degree"  is,  nor  what  the  ''same 
result"  is.  A  specific  design  of  a  one-piece  lockable  glide 
and  connector  means  is  not  the  same  thing  as  a  conven- 
tional glide  with  a  separate  unlockable  post  and  gripper. 
This  Finding  sheds  no  more  light  than  one  which  might 
say,  "Apples  and  bananas  are  merely  changes  in  degree 
of  fruit  for  the  purpose  of  being  eaten." 

Finding  of  Fact  27  concludes  with  a  paraphrase  of 
§  103  and  states  that  the  subject  matter  of  claims  1  and 
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2  is  obvious.  Again,  this  is  purely  conclusionary  and  un- 
helpful in  indicating  upon  what  basis  the  conclusion  was 
reached. 

Defendants  suggest  in  their  brief  that  the  claims  1  and 
2  should  be  held  invalid  because  counsel  for  plaintiffs 
stated  that  glides  other  than  that  of  the  patent  in  suit 
could  possibly  be  attached  in  a  tliousand  ways  to  a  spring 
pleater.  The  rationale  for  defendants'  suggestion  eludes 
us.  The  statement  is  hardly  testimony,  and  probably  an 
overstatement  an^^vay.  In  any  event,  such  statement 
should  be  interpreted  as  meaning  there  are  a  thousand 
ways  to  attach  a  glide  incorrectly,  but  only  one  way — the 
patented  way — to  do  it  right. 


8.     THERE  HAS  BEEN  NO  PATENT  MISUSE  HEUE. 
(SPECIFICATION  OF  ERROR  NO.  6) 

The  basis  for  the  conclusion  of  "patent  misuse"  is 
the  existence  of  the  July  2,  1962  license  agreement  (Ex. 
P)  between  plaintiffs  Stubblefield,  Brooks  and  Hancock 
as  licensors  and  plaintiff  Spring  Crest  Company  as  licen- 
see, and  the  activities  of  the  plaintiffs  relative  thereto. 

The  facts  are  simple.  Under  this  agreement,  the  licen- 
sors agreed  to  license  Spring  Crest  exclusively  and 
Spring  Crest  agreed  to  pay  royalties  on  (a)  various 
items  of  patented  drapery  hardware  invented  by  Stubble- 
field  for  Spring  Crest  and  (b)  various  items  of  un- 
patented drapery  hardware  developed  in  whole  or  in 
part  for  Spring  Crest  by  Stubblefield.  Prior  to  the 
agreement,  Stubblefield  had  assigned  his  interest  in  his 
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inventions    and    developments    to    Brooks    and    Hancock 
(Ex.  P)  for  reasons  not  in  the  record  liere. 

This  ^vas  the  only  compensation  received  by  Stubble- 
field  for  his  work  (R.  598-599).  Royalties  were  paid  on 
botli  patented  and  unpatented  items. 

By  the  agreement,  ^Ir.  Stubblefield  also  agreed  not  to, 
and  refrained  from,  licensing  or  inducing  others  to  make, 
use  or  sell  the  specific  items  which  Stubblefield  had  de- 
signed and  licensed  exclusively  to  Spring  Crest  (Findings 
of  Fact  60,  61,  Tr.  287,  288).  There  is  nothing  contrary 
to  public  policy  in  this.  "In  the  absence  of  express  pro- 
^dsions  to  the  contrary,  the  grant  of  an  exclusive  license 
implicitly  precludes  the  patent  o^^^ler  from  competition 
with  the  licensee  in  the  patented  product."  Bengar  La- 
horatories,  Limited  v.  R.  K.  Laros  Company,  209  F.Supp. 
639  (B.C.  Pa.,  1962).  Here  the  agreement  merely  makes 
express  what  would  other^\-ise  be  implied.  No  difference 
in  principle  is  seen  whether  the  licensed  articles  are 
patented  or  unpatented,  or  both. 

There  was  no  coercion  here.  The  licensees  did  not 
refuse  to  grant  a  license  under  the  patent  in  suit  unless 
the  licensor  agreed  to  pay  royalties  for  the  unpatented 
items  developed  by  Stubblefield,  nor  did  the  licensee  seek 
such  a  license  (R.  599-600).  Instead,  the  licensee  agreed 
\\'illingly  to  pay  royalties  on  all  items  developed  for  it 
by  Stubblefield. 

Yet,  this  agreement,  wherein  a  designer  is  compensated 
for  his  efforts,  is  now  characterized  by  defendant  as  *'a 
scheme  to  expand  a  patent  beyond  its  legitimate  scope" 
and  a  subversion  of  public  policy. 
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Plaintiffs  have  been  and  still  are  unaware  of  any  au- 
thority which  condemns  this  simple  situation.  The  cases 
cited  in  Conclusion  of  Law  XI  certainly  do  not, 

Mercoid  Corp.  v.  Mid-Continent  Investment  Co.,  320 
U.S.  661,  64  S.  Ct.  268,  presented  a  situation  wherein  a 
licensor  licensed  its  patent  in  such  way  that  the  patented 
combination  could  only  be  made  using  unpatented 
switches  made  by  the  licensor.  This,  of  course,  prevented 
anyone  else  from  making  unpatented  parts  for  use  in 
the  patented  combination,  and  thus  was  a  use  of  the 
patent  to  control  manufacture  of  unpatented  parts.  Here 
the  licensors  Stubbletield  et  al.  do  not  manufacture  any- 
thing, nor  is  there  any  requirement  that  the  licensee, 
Spring  Crest,  buy  or  obtain  any  parts  from  the  licensors. 

Mercoid  Corp.  v.  Minneapolis-Honeywell  Regulator  Co., 
320  U.S.  680,  64  S.Ct.  278,  held  it  to  be  a  patent  mis- 
use wherein  the  licensor  licensed  switch  manufacturers 
in  such  manner  that  the  patented  combination  could 
be  made  using  only  unpatented  smtches  manufactured 
by  the  licensees.  In  the  present  situation,  the  agree- 
ment (Ex.  P)  contains  no  such  provision.  There  is  no 
requirement  that  the  licensee.  Spring  Crest,  must  use 
unpatented  parts  manufactured  by  Spring  Crest  and 
Spring  Crest  alone  in  the  combination  of  the  patent  in 
suit.  Anyone  else  is  perfectly  free  to  manufacture  and 
sell  such  parts  for  use  in  the  patented  combination. 

Vitamin  Technologists  v.  Wisconsin  Alumni  Research 
Foundation  (9  Cir.  1945),  146  F.2d  941,  is  a  case  wherein 
it  was  held  to  be  patent  misuse  to  refuse,  by  a  licensing 
program,  to  allow  Vitamin  D  to  be  added  to  Oleo- 
margarine. This  case  has  utterly  no  application  here. 
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Moreover,  for  ''patent  misuse"  to  exist,  there  must 
be  some  shoMdng  that  the  patent  has  been  used  in  an 
attempt  to  control  competition  in  unpatented  goods. 

McCulloiigh  Tool  Co.  v.  Well  Surveys  Inc.,  343 
F.2d  381.  (C.A.  10,  1965). 
"*  *  *  However,  in  order  to  constitute  a  misuse, 
there  must  be  an  element  of  coercion,  such  as  where 
■there  has  been  a  request  by  a  prospective  licensee 
for  a  license  under  less  than  all  of  the  patents  and 
a  refusal  by  the  licensor  to  grant  such  a  license. 
AutomMic  Radio  Mfg.  Co.  v.  Hazeltine  Research 
Inc.,  339  U.S.  827,  70  S.Ct.  894,  94  L.Ed.  1312.  *  *  *" 

The  facts  here  show  no  such  coercion  (and  indeed 
show  to  the  contrary,  R.  599-600),  nor  do  they  show  any 
attempt  by  the  licensors  to  control  the  manufacture,  use 
or  sale  of  unpatented  parts  by  means  of  the  patent  in 
suit. 

Defendants  have  certainly  failed  to  cite  any  authority 
condenming,  or  to  advance  any  reason  for  condemning, 
a  willing  agreement  of  a  company  to  pay  a  designer  for 
products,  both  patented  and  unpatented,  which  the  de- 
signer has  made  for  the  company.  This  Court  should  not 
now  declare  such  a  situation  to  be  against  public  policy. 
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9.     THE  DISTRICT  COURT  ERRED  IN  FAILING  TO  FIND  CLAIM 
3  WAS  INFRINGED.  (SPECIFICATION  OF  ERROR  NO.  7) 

The  reasons  for  this  error  are  adequately  covered  in 
the  opening  brief. 


CONCLUSION 
For  the  reasons  expressed  in  Appellants'  Opening  and 
Reply  Briefs,  appellants  respectfully  request  this  Court 
to  reverse  the  judgment  of  invalidity  as  to  claims  3  and 
4,  to  strike  the  portion  of  the  judgment  of  invalidity  of 
claims  1  and  2,  to  reverse  tlie  holding  of  patent  misuse, 
and  to  hold  that  claim  3  of  the  patent  in  suit  is  valid  and 
infringed  by  appellees. 

Dated,  San  Francisco,  California, 
September  12,  1968. 

Respectfully  submitted, 
Bernard  Kriegel, 
Mellin,  Hanscom  &  HURSH, 
Oscar  A.  Mellin, 
Carlisle  M.  Moore, 
By  Carlisle  M.  Moore, 

Attorneys  for  Appellants. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  Judgment  of  the  District  Court 
of  Arizona  entered  on  the  6th  day  of  November,  1967  adjudging 
Appellant  guilty  as  charged  in  the  indictment  filed  February  11, 
1967  on  Counts  II  and  II  of  said  indictment  and  from  the 
sentence  imposed  pursuant  to  the  guilty  verdicts  returned  by  the 
jury  in  a  trial  which  began  on  October  26,  1967. 

The  Distrirt  Court  had  jurisdiction  by  virtue  of  an  indict- 
ment returned  by  the  Grand  Jury  charging  violations  of  21 


U.S.C  176  (a)  and  18  U.S.C.  545.  Upon  the  judgment,  Ap- 
pellant was  sentenced  to  serve  five  (5)  years  on  Count  II  and 
two  (2)  years  on  Count  III  of  said  indictment  with  the  sentence 
on  Count  III  to  run  concurrently  with  the  sentence  on  Count  II. 
The  Notice  of  Appeal  was  filed  on  November  6,  1967. 

This  Court  has  jurisdiction  to  entertain  this  Appeal  and 
to  review  the  judgment  in  question  under  the  provisions  of 
Section  1291,  Title  28,  U.S.  Code. 

STATEMENT  OF  THE  CASE 

The  defendant  was  convicted  under  Count  II  for  violating 
21  U.S.C.  Sec.  176  (a)  in  that  he  imported  "approximately 
twenty-four  ( 24 )  pounds  one  and  one-fourth  ( 1 14 )  ounces  of 
bulk  and  refined  marihuana  and  one-fourth  (V4)  ounce  of 
Hashish,  contrary  to  law."  He  was  also  conviaed  under  Count 
III  of  violating  18  U.S.C.  Sec.  545  in  that  he  imported  "ap- 
proximately seventy-two  (72)  amphetamine  and  barbiturate  pills 
and  approximately  twenty-seven  (27)  tablets  of  Percodan,  con- 
trary to  law,  that  is  to  say,  without  such  amphetamine  and  barbit- 
uate  pills  and  Percodan  tablets  having  been  invoiced  and  presented 
to  any  Customs  Officer  for  inspection."  Except  for  the  twenty- 
four  (24)  pounds  of  marihuana,  the  other  narcotics  were  never 
shown  to  be  within  the  defendant's  possession.  The  facts  may  be 
summarized  as  follows:  When  the  defendant  and  his  wife  came 
from  Mexico  to  the  United  States  through  the  Inspection  Station 
at  Nogales,  Arizona,  agents  discovered  twenty-four  pounds  of 
marihuana  in  packages  taped  to  the  springs  under  the  rear  seat 
of  the  automobile  in  which  defendant  was  driving.  The  evidence 
reasonably  supported  that  conclusion.  However,  the  Government 
never  proved  that  the  refined  marihuana  (Hashish)  as  well  as 
the  amphetamine,  barbiturate  and  Percodan  pills  came  from  the 
automobile.  Let  us  examine  the  relatively  short  transcript  of  the 
trial. 

The  prosecution  made  a  brief  opening  statement  of  which 
the  following  is  the  only  interesting  portion: 


"Customs  agent  Dennis  was  summed  there  and  his  at- 
tention was  called  to  the  burn.  He  asked  if  the  public 
health  doctor  had  been  summoned.    He  hadn't  come 
down  yet.    At  any  rate,  within  a  few  minutes,  Dr. 
Philip  Benton,  public  health  doctor  stationed   there, 
came  down.    He  had  been  with  another  patient.    He 
came  down  and  looked  at  Mrs.  Simon's  leg  and  said 
it  would  not  be  too  painful  or  too  dangerous  to  have 
them  proceed  with  the  booking  order,  making  out  fin- 
gerprint cards  and  then  she  should  be  taken  to  a  doctor. 
At  that  point,   on  the  table  —  the  car  was   being 
searched  by  Mr.  Eccleston — on  the  table  was  found 
a  bag  and  in  the  bag  were  bottles  of  what  the  govern- 
ment will  show  were  Percodan  tablets,  amphetamine 
tablets,   hasish   or   refined   marihuana   resins,   various 
articles  like  that."        (emphasis  added) 
The  key  exhibits  introduced  by  the  Government  were  Exhibit  5 1, 
a  bag  containing  the  refined  marihuana,  Hasish  and  Percodan 
tablets;  Exhibit  52,  a  bag  containing  the  amphetamine  tablets, 
and  No.  53  a  bag  containing  the  amphetamine  tablets  which 
had  been  in  Exhibit  No.  52. 

The  Government's  first  witness  was  William  Zimmerman,  a 
quarantine  inspector,  who  was  stationed  in  Nogales,  Arizona, 
on  May  26,  1967  when  the  alleged  crime  occurred.  R.T.  ( 19) .  He 
testified  that  the  two  defendants  entered  from  Mexico  into  the 
United  States  at  the  Grand  Gate  R.T.  (19)  in  a  1954  Chevrolet 
Sedan  R.T.  (20).  Mr.  Simon  was  driving  and  Mrs.  Simon  was 
lying  on  the  back  seat  R.T.  (20).  Mr.  Zimmerman  said: 

"A.  While  I  was  examining  the  certificates,  he  was 
telling  me  his  wife  had  burned  her  leg  in  Guayman,  and 
he  wanted  a  doctor  or  directions  to  a  clinic.  And  he 
appeared  excitable,  and  I  informed  him  that  it  was 
necessary  to  stop  at  the  secondary  area  for  an  inspection 
and  then  he  could  proceed. 
What  happened  then,  if  anything? 


Answer:    Well,  he  went  down  to  the  secondary  area. 

It  was  about  50  yards  from  the  main  gate,  and  he 

stopped  there  for  inspection. 

Did  you  take  a  declaration  from  him? 

Answer:    No,  I  did  not.  R.T.  (20-21). 

Approximately  thirty  minutes  later  (24)  Mr.  Zimmerman  went 
to  the  secondary  area,  and  was  asked: 

"Q.  Did  you  see  their  car? 

"A.  It  was  outside  the  secondary. 

"Q.  Was  anyone  around  their  car? 

"A.  When    I    came    down    there,   Mr.    Pelmans    and 

Eccleston  were  removing  some  packages  from  the  seat 

that  they  took  out  of  the  car. 

"Q.  Did  you  see  anything  else  removed? 

"A.  Well,  I  saw  a  package  later  that  they  said  had  to 

come  from  the  car.  I  didn't  see  it  taken  out  of  the  car. 

"Q.  Where  was  that  package  when  you  saw  it? 

"A.  They  said  it  had  come  from  inside,  up  under  the 

dashboard.    I  don't  know  where,  but  up  under. 

"Q.  Where  was  this  package  when  you  saw  it? 

"A.  It  was  on  the  table.    We  have  a  big  table  right 

along  side  the  car  there.   R.T.  (22-23). 

On  cross-examination,  Mr.  Zimmerman  was  asked: 

"Q.  You  mentioned  that  someone  said  that  brown  package 
came  from  under  the  dashboard.  Do  you  remember  who 
said  it,  which  officer? 

"A.  Most  likely  was  Mr.  Eccleston,  because  I  think 
Mr.  Pelmans  was  inside  with  Mrs.  Simon.  R.T.  (24). 
That  is  it.  The  Hashish  and  all  of  the  pills  allegedly  came  from 
the  paper  bag  which  Mr.  Zimmerman  discussed.  However,  the 
Government  never  proved  that  the  bag  came  from  the  Defendant's 
automobile.  Mr.  Zimmerman  did  not  search  the  car  and  did 
not  see  anyone  remove  the  package  containing  the  tablets. 


The  next  witness  for  the  Government  was  Uhl  Plemans,  a  customs 
inspector  who  was  working  at  the  secondary  area  when  the  de- 
fendants went  there.    R.T.    (25). 

Mr.  Plemans  and  Mr.  Eccleston  inspected  the  car  by  tilting  up  the 
back  seat  where  they  saw  some  packages  taped  to  the  springs 
R.T.  (27-28). 

The  packages  became  the  Government's  Exhibits  1  through  24, 

Mr.  Plemans  was  asked: 

"Q.  After  you  found  Government's  Exhibits  1  through 
24  for  identification  under  the  rear  seat,  what  did  you 
do? 

"A.  Then  I  took  the  suspects  into  the  secondary  build- 
ing, placed  them  under  arrest,  and  advised  them  as  to 
their  rights.  Constitutional  right.    R.T.   (30-31-40). 

It  is  important  to  note  that  there  was  a  break  between  the  dis- 
covery of  the  twenty-four  pounds  of  marihuana  which  comprised 
Exhibits  1  through  24  and  the  alleged  discovery  of  the  refined 
marihuana,  Hashish  and  various  tablets  contained  in  Exhibits 
51,  52  and  53. 

On  cross  examination,  Mr.  Plemans  admitted  that  he  did  not 
personally  find  the  contents  of  Exhibit  5 1  and  did  not  know 
where  they  came  from  because  he  was  inside  the  building  with 
the  defendants.  (46).  Finally  he  admitted  that  Government's 
Exhibit  53  which  was  a  plastic  jar  found  in  Government's  Exhibit 
52  (50)  was  discovered  by  someone  else,  and  he  did  not  know 
where  it  came  from.   R.T.  (51). 

The  Cross-examination  was  as  follows: 

"Q.  Mr,  Plemans,  talking  about  the  items  you  identified 
in  52 — in  51,  the  plastic  bags,  all  those  little  items,  the 
cardboard  carton,  small  jar,  where  did  you  find  those? 
"A.  I  didn't  find  those  personally,  another  inspector 
found  those. 


"Q.  Do  you  know  where  they  came  from?  Could  you 

see  where  they  came  from? 

"A.  I  did  not,  no.  I  was  inside  with  the  suspects. 

"Q.  You  of  your  own  knowledge,  don't  know  where 

they  came  from? 

"A.  Not  for  sure,  no.  R.T.  (45-46). 
The  next  witness  was  Francis  Baker,  a  customs  inspector  (52) 
who  did  not  see  Exhibits  1  through  24  actually  removed  from  the 
car  (53)  and  did  not  know  whether  Exhibits  51  contained  the 
same  substance  as  Exhibits  1  through  24.   R.T.  (54)    (53). 

The  next  witness  was  John  Dennis.   He  testified  to  the  control 
of  exhibits  1  through  24  which  he  sent  to  the  customs  chemists 
in  California  (65)   as  well  as  Exhibits  51  and  53.    (66). 
On  Cross-examination  he  was  asked: 

"Q.  Mr.  Dennis,  it  is  a  fact  you  never  saw  Exhibit  51 

come  out  of  the  automobile? 

"A.  That  is  true,  sir. 

"Q.  You  never  saw  item  52,  or  the  brown  paper  which 

was  a  bag,  come  out  of  the  automobile? 

"A.  That  is  true,  sir. 

"Q.  You  never  saw  item  53,  the  pills,  the  bag  that 

had  the  pills  in  it,  come  out  of  the  automobile? 

A.  That  is  correct.  R.T.  (67). 

The  next  witness  was  Everett  Turner,  a  customs  investigator  (73) , 
who  exculpated  Mrs.  Simon.    R.T.   (75). 

The  next  witness  was  Dr.  Philip  Benton  who  treated  Mrs.  Simon's 
burned  leg.   R.  T.  (80-81). 

The  next  witness  was  Karl  Vogt,  the  inspector  who  received 
Exhibits  1  through  24  from  Mr.  Dennis  (89),  but  did  not 
know  whether  he  received  Exhibit  51  (91).  Exhibits  27  through 
50  were  samples  prepared  from  Exhibits  1  through  24  (92-95), 
and  he  delivered  them  to  the  laboratory  in  California  (95).  He 
also  received  Exhibit  53,  the  tablets,  from  Mr.  Dennis  and  sent 
them  to  the  laboratory.    R.T.    (97). 


The  next  witness  was  Rosalyn  Ereneta,  the  chemist  who  identified 
the  contents  of  Exhibits  25  through  50  as  Marihuana  (98,  109). 
Over  objection,  she  identified  the  contents  of  Exhibit  51  as 
hashish,  marihuana  and  Percodan  (111-113).  They  were  ad- 
mitted into  evidence.  Over  objection,  she  identified  the  contents 
of  Exhibit  53  as  amphetamine  pills  (114).  These  were  also 
admitted  into  evidence. 

The  State  then  dismissed  as  to  Mrs.  Simon  and  rested,  whereupon 
Mr.  Soble  moved  for  acquittal,  basis  of  insufiicient  evidence  R.T. 
(117)  and  on  the  ground  that  21  U.S.C  Sec.  176(a)  is  uncon- 
stitutional because  it  forces  a  person  to  incriminate  himself 
contrary  to  the  guarantee  of  the  Fifth  amendment  R.T.  (118). 
The  motion  was  denied.  Mr.  Simon  took  the  stand  and,  if  believed, 
totally  exculpated  himself  from  any  wrong-doing  or  knowledge 
of  the  narcotics  in  the  automobile. 

SPECIFICATIONS  OF  ERROR  RELIED  UPON 

Specification  of  Error  No.  1 

That  the  trial  court  erred  in  failing  to  grant  the  motion  for 
acquittal  as  to  Count  III  of  the  indictment  at  the  close  of  the 
government's  case  on  account  of  the  fact  insufiicient  evidence  was 
produced  to  support  Count  III. 

Specification  of  Error  No.  2 

That  the  trial  court  erred  in  failing  to  grant  the  motion  for 
acquittal  as  to  Count  II  of  the  indictment  on  the  grounds  that 
Count  II  of  the  indiament  violates  the  constitutional  privilege 
against  self-incrimination  as  guaranteed  under  the  Fifth  Amend- 
ment. 

QUESTIONS  PRESENTED 

1.  Whether  the  verdict  of  guilt  on  Count  III  is  contrary  to  the 
weight  of  the  evidence,  since  the  only  evidence  offered  by  the 
Government  was  to  prove  that  th  narcotics  were  seen  on  a  table 
next  to  the  defendant's  automobile. 


2.  Whether  the  privilege  against  self-incrimination  properly  in- 
voked, is  a  complete  defense  to  prosecutions  under  2 1  U.S.C.  Sec. 
176  (a)  and  18  U.S.C.  Sec.  545. 


ARGUMENT 

Question  1  —  Specification  of  Error 

The  defendant  could  not  be  found  guilty  of  possessing  ampheta- 
mine and  Percodan  tablets  when  the  only  evidence  to  support 
possession  was  that  the  tablets  were  found  on  a  table  next  to 
the  defendant's  automobile  approximately  ten  minutes  after  the 
automobile  was  searched. 

Decisions  regarding  the  definition  of  "possession"  are  unnecessary. 
We  will  all  agree  that  constructive  possession  will  support  a  con- 
viction and  constructive  possession  may  be  established  by  proving 
that  the  narcotics  were  found  in  an  automobile  driven  by  de- 
fendant. However,  the  government  must  prove  beyond  a  reason- 
able doubt  that  the  particular  narcotics  in  question  were  actually 
in  the  defendant's  automobile.  The  government  has  failed. 
Analytically,  the  problem  is  whether  an  inference — reasonable 
in  nature,  has  been  established  to  tie  together  the  automobile  and 
the  bag  containing  the  tablets.  We  contend  the  inference  is  not 
reasonable  because  it  is  based  entirely  upon  the  heresay  recol- 
lection of  Officer  Zimmerman.  Someone  told  him  the  "package" 
had  come  from  the  automobile. 

Officer  Plemans'  testimony  is  even  weaker.  He  helped  search  the 
rear  seat  of  the  car.  Then  he  and  the  defendants  left.  The  bag 
containing  the  tablets  later  appeared  on  a  table.  Mr.  Premans 
didn't  know  where  the  bag  came  from. 

From  this  meagre  testimony,  not  worthy  to  be  called  evidence, 
it  would  be  pure  speculation  to  conclude  that  the  government 
"proved"  the  tablets  had  been  "possessed"  by  the  defendant. 
Therefore,  the  conviaion  under  Count  III  must  be  reversed. 
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Question  2  —  Specification  of  error 

That  the  trial  court  erred  in  failing  to  grant  the  motion  for  ac- 
quittal as  to  Count  II  of  the  indictment  on  the  grounds  that  Count 
II  of  the  indictment  violates  the  constituional  privilege  against 
self-incrimination  as  guaranteed  under  the  Fifth  Amendment. 

21  U.S.C  Sec.  176(a)  and  18  U.S.C.  Sec.  545  are  part  of  an 
inter-related  statutory  scheme  designed  to  elicit  information  from 
persons  in  possession  of  narcotics,  and  the  privilege  against  self- 
incrimination  properly  invoked,  is  a  complete  defense  to  prose- 
cutions unders  the  afore-mentioned  statutes. 

In  Marchetti  v.  United  States,  ,  U.S , 

88  S.  Ct 19  L.Ed.  2d  889,  the  defendant  successfully 

challenged  convictions  for  violating  26  U.S.C.  4411  and  4412 
in  that  he  failed  to  register  and  to  pay  an  occuptional  tax  for 
engaging  in  the  business  of  accepting  wagers  and  for  conspiring 
to  evade  payment  of  the  tax.  On  appeal,  he  argued  that  the  statu- 
tory obligation  to  register  and  to  pay  the  occupational  tax  violated 
his  constitutional  privilege  against  self-incrimination.  The  United 
States  Supreme  Court  agreed  and  reversed  the  convictions.  The 
Court  said  that  26  U.S.C.  Sec.  4411  and  Sec.  4412  are  part  of 
an  inter-related  statutory  system  for  taxing  wagers.  Those  who 
wager  must  pay  excise  taxes  and  occupational  taxes.  They  must 
register  annually  with  the  Director  of  Internal  Revenue  District 
and  submit  detailed  forms  and  registration  applications.  They 
must  post  revenue  stamps  and  preserve  daily  records  of  their 
wagering  business  and  permit  inspection  of  their  books  of  ac- 
count. Payment  of  the  wagering  taxes  does  not  exempt  any 
person  from  any  penalty  for  wagering,  and  all  of  the  information 
which  they  are  required  to  provide  is  made  available  to  Federal, 
State  and  Local  prosecuting  officers. 

The  Court  said  that  the  issue  was  not  whether  the  United  States 
could  tax  activities  declared  unlawful.  Rather,  the  issue  was 
whether  the  methods  employed  by  Congress  in  the  wagering  tax 


statutes  were  consistent  with  the  privilege  against  self-incrimina- 
tion guaranteed  by  the  Fifth  Amendment. 

The  Court  reasoned  that  wagering  is  widely  prohibited,  therefore, 
the  registration  and  occupational  tax  statutes  created  a  real  and 
appreciable  hazard  of  self-incrimination  because  the  information 
gathered  pursuant  to  these  provisions  was  made  available  for 
and  used  in  prosecutions.  The  Court  went  on  to  reject  the  argu- 
ment that  the  registration  and  occupational  tax  requirements 
did  not  infringe  the  constitutional  privilege  because  they  did  not 
compel  self-incrimination,  but  merely  imposed  on  the  gambler 
the  initial  choice  of  whether  he  should  begin  gambling  in  the 
first  place.   The  Court  said: 

"We  find  this  reasoning  no  longer  persuasive.  The  ques- 
tion is  not  whether  petitioner  holds  a  'right'  to  violate 
state  law,  but  whether  having  done  so,  he  may  be  com- 
pelled to  give  evidence  against  himself.   The  constitu- 
tional privilege  was  intended  to  shield  the  guilty  and 
imprudent  as  well  as  the  innocent  and  foresighted;    if 
such   an   inference  of   antecedent   choice   were   alone 
enough  to  abrogate  the  privilege's  protection,  it  would 
be  excluded  from  the  situations  in  which  it  has  histor- 
ically been  guaranteed,  and  withheld  from  those  who 
most  require  it."    19  L.Ed.  2d  at  p.  899. 
The  Court  held  that  the  privilege  against  self-incrimination  pro- 
vided a  complete  defense  to  both  the  substantive  counts  for  failure 
to  register  and  to  pay  the  occupational  tax  and  the  count  for 
conspiracy  to  evade  payment  of  the  tax. 

Chief  Justice  Warren  wrote  a  single  dissent  for  the  Marchetti 

case,  its  companion  case  of  Grosso  v.  United  States, 

U.S ,  88  S  Ct ,  19  L.Ed.  2d  923,  which 

held  that  the  privilege  against  self-incrimination  provided  a  com- 
plete defense  to  any  prosecution  under  20  U.S.C.  Sec.  5841  or 
Sec.  5851  dealing  with  the  failure  to  register  a  firearm  and  the 
possession  of  an  unregistered  firearm.  Of  particular  interest  in  the 
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dissent  of  the  Chief  Justice  is  his  conclusion  that  the  majority 
decisions  would  invalidate  a  number  of  federal  registration  stat- 
utes including  26  U.S.C.  Sec.  4722  concerning  those  who  engage 
in  narcotic  drugs,  and  26  U.S.C.  Sec.  4753  concerning  those  who 
deal  in  marihuana,  as  well  as  the  occupational  tax  provisions  of 
Sec.  4721,  4702  (a)  (2)  (C)  and  Sec.  4751,  all  of  which  deal 
with  narcotics.  Chief  Justice  Warren  also  noted  that  18  U.S.C. 
Sec.  1407  which  requires  narcotics  addicts  and  violators  to  register 
whenever  they  enter  or  leave  the  country  would  also  come  under 
attack.  Thus,  it  is  clear  that  the  majority  opinions  unquestionable 
control  our  particular  case  and  prevent  convictions  under  18  U.S.C. 
Sec.  545  and  21  U.S.C.  Sec.  176(a)  when  the  privilege  against 
self-incrimination  is  raised. 

The  decision  in  Haynes  v.  United  States,  Supra,  is  more  closely 
related  to  our  case  because  it  dealt  with  a  "possession"  offense.  The 
petitioner  was  charged  with  violating  26  U.S.C.  Sec.  5851  for 
possessing  an  unregistered  firearm  as  required  by  26  U.S.C.  Sec. 
5841.  He  moved  to  dismiss  on  the  ground  that  Sec.  585 1  violated 
his  privilege  against  self-incrimination,  the  motion  was  denied 
and  he  thereupon  entered  a  plea  of  guilty. 

On  appeal,  the  United  States  Supreme  Court  pointed  out  that 
Sec.  5851  formed  part  of  the  National  Firearms  Act,  an  inter- 
related statutory  system  for  the  taxation  of  certain  classes  of 
firearms.  Various  provisions  require  the  registration  of  firearms 
and  the  payment  of  occupational  taxes.  There  are  comprehensive 
provisions  calculated  to  assure  the  collection  of  the  tax  and  every 
person  in  possession  of  such  a  firearm  was  obliged  to  register.  As 
in  the  case  of  18  U.S.C.  Sec.  545  and  21  U.S.C.  Sec.  176(a) 
which  defendant  Simon  allegedly  violated,  mere  possession  is 
sufficient  to  authorize  conviction  under  26  U.S.C.  Sec.  5851  unless 
the  possession  is  explained  to  the  satisfaction  of  the  jury. 

The  Court  said  that  the  issue  was  not  whether  Congress  could 
regulate  the  manufacture,  transfer  or  possession  of  firearms,  nor 
whether  Congress  could  tax  unlawful  activities.  Rather,  the  issue 
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was  whether  enforcement  of  26  U.S.C  Sec.  5851  was  constitu- 
tionally permissible  in  view  of  the  petitioner's  assertion  of  the 
privilege  against  self-incrimination.  The  registration  requirements 
were  direaed  principally  at  those  persons  who  obtained  possession 
of  a  firearm  without  complying  with  the  Act's  other  requirements 
and  who  would  therefore  be  immediately  threatened  by  criminal 
prosecutions  under  Sec.  5851  and  Sec.  5861.  On  the  other  hand, 
registration  of  a  firearm  substantially  increased  the  likelihood  of 
prosecution  under  other  provisions.  Thus,  the  hazards  of  registra- 
tion were  real  and  appreciable  as  were  the  hazards  of  not  register- 
ing. The  conviction,  though  based  upon  the  petitioner's  guilty  plea, 
was  reversed. 

In  the  instant  case,  the  defendant  was  convicted  of  violating  21 
U.S.C.  Sec.  176(a)  which  prohibits  the  importation  of  marihuana 
"contrary  to  law"  and  prohibits  the  smuggling  into  the  United 
States  of  marihuana  which  should  have  been  invoiced.  He  was 
also  convirted  of  violating  18  U.S.C.  Sec.  545  prohibiting  the 
smuggling  or  importation  of  any  merchandise  "contrary  to  law" 
or  which  should  have  been  invoiced.  In  both  cases,  possession 
without  satisfactory  explanation  will  authorize  a  conviction.  Both 
sections  are  intimately  related  to  the  entire  regulatory  scheme  for 
the  control  of  marihuana.  26  U.S.C.  Sec.  4701  et  seq  contains  120 
pages  of  legislation  designed  to  obtain  information  concerning 
those  who  deal  in  marihuana  and  there  is  additional  legislation 
contained  in  Title  21  U.S.C. 

If  the  privilege  against  self-incrimination  provides  a  complete 
defense  to  prosecution  under  the  wagering  and  firearms  statutes, 
it  must  also  provide  a  complete  defense  to  prosecution  under  the 
narcotics  statutes.  The  privilege  was  properly  invoked  and  the 
convictions  must  be  reversed. 
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CONCLUSION 

It  is  respeafully  urged  and  submitted  that  the  conviction  of  Ap- 
pellant be  reversed,  the  sentence  be  vacated  and  that  Appellant 
be  acquitted. 

Respeafully  submitted. 


jaSEPH  H.  SOBLE 
Lttorney  for  Appellant 


I  certify  that,  in  connection  with  the  preparation  of  this 
Brief,  I  have  examined  Rules  18  and  19  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion 
the  foregoing  Brief  is  in  full  complknce  with  those  rules. 


lOSEPH  H.  SOBLE 

Attorney  for  Appellant 
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STATE  OF  ARIZONA    | 

>     ss. 
County  of  Pima  f 


JOSEPH  H.  SOBLE,  being  first  duly  sworn,  deposes  and  says: 

That  I  mailed  to  the  United  States  Attorney,  JO  ANN 

DIAMOS,  at  Federal  Building,  Tucson,  Arizona  this  A^....  day 

of  ....L<<^a^^f\ ,  1968,  three  (3)  copies  of  the  within  Brief. 


SUBSCRIBED  AND  SWORN  to  before  me,  this  ./>..  day 
of .<^r46:^-^,  1968. 


My  Commission  Expires: 


Notary  Public 
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INTRODUCTION 

This  appendix  consists  of  ( 1 )  the  statutes  in- 
volved, (2)  affidavit  of  Tom  P.  Price  dated  January 
13,  1969,  and  (3)  affidavit  of  Alice  Stordahl  Russell 
dated  January  8,  1969,  with  attachments  of  memor- 
anda of  interviews  conducted  by  FBI  agents  Mc- 
Closkey  and  Neves. 


While  these  affidavits  were  not  a  part  of  the 
trial  record  in  this  matter,  they  are  being  submit- 
ted for  the  benefit  of  the  Court  in  considering  the  al- 
legations of  error  of  the  defendants  based  up)on  the 
alleged  failure  of  FBI  agents  McCloskey  and  Neves 
to  adequately  warn  defendant  Peter  Unger  of  his  con- 
stitutional rights  prior  to  interviewing  him.  In  add- 
tion,  the  affidavit  of  Tom  P.  Price  is  hereby  submit- 
ted for  the  Court's  consideration  on  the  issue  raised 
by  defendant  Peter  Unger  that  he  had  incompetent 
and  ineffective  court-appointed  counsel. 


CONSPIRACY 
18  U.S.C.  371 

"If  two  or  more  persons  conspire  either  to 
commit  any  offense  against  the  United  States, 
or  to  defraud  the  United  States,  or  any  agency 
thereof  in  any  manner  or  for  any  purpose,  and 
one  or  more  of  such  persons  do  any  act  to  ef- 
fect the  object  of  the  conspiracy,  each  shall 
be  fined  not  more  than  $10,000  or  imprisoned 
not  more  than  five  years,  or  both. 

"If,  however,  the  offense,  the  commission  of 
which  is  the  object  of  the  conspiracy,  is  a  mis- 
demeanor only,  the  punishment  for  such  con- 
spiracy shall  not  exceed  the  maximum  punish- 
ment provided  for  such  misdemeanor  June 
25,  1948,  c.  645,  62  Stat.  701." 


FRAUDULENT  INTERSTATE  TRANSACTIONS 

(Fraud  in  Sale  of  Securities) 
15  U.S.C.  77q 

"  (  a  )  It  shall  be  unlawful  for  any  person 

in  the  offer  or  sale  of  any  securities  by  the  use  of 
any  means  or  instruments  of  transportation  or 
communication  in  interstate  commerce  or  by 
the  use  of  the  mails,  directly  or  indirectly  — 

(  1 )  to  employ  any  device,  scheme,  or 
artifice  to  defraud  or 

(2)  to  obtain  money  or  property  by 
means  of  any  untrue  statement  of  a  material 
fact  or  any  omission  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading,  or 

(3)  to  engage  in  any  transaction, 
practice,  or  course  of  business  which  operates 
or  would  operate  as  a  fraud  or  deceit  upon  the 
purchaser. 

(b)  It  shall  be  unlawful  for  any  person, 
by  the  use  of  any  means  or  instruments  of 
transportation  or  communication  in  interstate 
commerce  or  by  the  use  of  the  mails,  to  pu- 
blish, give  publicity  to,  or  circulate  any  notice, 
circular,  advertisement,  newspaper,  article, 
letter,  investment  service,  or  communication 
which,  though  not  purporting  to  offer  a  security 
for  sale,  describes  such  security  for  a  consid- 
eration received  or  to  be  received,  directly  or 
indirectly,  from  an  issuer,  underwriter,  or 
dealer,  without  fully  disclosing  the  receipt, 
whether  past  or  prospective,  of  such  consid- 
eration and  the  amount  thereof. 


(c)  The  exemptions  provided  in  section 
77c  of  this  title  shall  not  apply  to  the  prov- 
isions of  this  section.  May  27,  1933,  c.  38, 
Title  I,  §  17,  48  Stat.  84;  Aug.  10,  1954,  c. 
667,  Title  I,  §  10,  68  Stat.  686." 


FRAUDS  AND  SWINDLES 

(Using  the  Mails  to  Defraud) 
18  U.S.C.  1341 

"Whoever,  having  devised  or  intending  to  de- 
vise any  scheme  or  artifice  to  defraud,  or  for 
obtaining  money  or  property  by  means  of  false 
or  fraudulent  pretenses,  representations,  or 
promises,  or  to  sell,  dispose  of,  loan,  exchange, 
alter,  give  away,  distribute,  supply,  or  furnish 
or  procure  for  unlawful  use  any  counterfeit  or 
spurious  coin,  obligation,  security,  or  other 
article,  or  anything  represented  to  be  or  intim- 
ated or  held  out  to  be  such  counterfeit  or  spur- 
ious article,  for  the  purpose  of  executing  such 
scheme  or  artifice  or  attempting  so  to  do,  places 
in  any  post  office  or  authorized  depository  for 
mail  matter,  any  matter  or  thing  whatever  to 
be  sent  or  delivered  by  the  Post  Office  Depar- 
ment,  or  takes  or  receives  therefrom,  any  such 
matter  or  thing,  or  knowingly  causes  to  be  de- 
livered by  mail  according  to  the  direction 
thereon,  or  at  the  place  at  which  it  is  directed 
to  be  delivered  by  the  person  to  whom  it  is 
addressed,  any  such  matter  or  thing,  shall  be 
fined  not  more  than  $1,000  or  imprisoned  not 
more  than  five  years,  or  both.  June  25,  1948, 
c.  645,  62  Stat.  763;  May  24,  1949,  c.  139, 
§  34,  63  Stat.  94." 


STATEMENTS  OR  ENTRIES  GENERALLY 

(False  Statements) 

18  U.S.C.  1001 

"Whoever,  in  any  matter  within  the  jurisdic- 
tion of  any  department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies,  con- 
ceals or  covers  up  by  any  trick,  scheme,  or 
device  a  material  fact  or  makes  any  false,  fic- 
titious or  fraudulent  statements  or  representa- 
tions, or  makes  or  uses  any  false  writing  or 
document  knowing  the  same  to  contain  any 
false,  fictitious  or  fraudulent  statement  or  entry 
shall  be  fined  not  more  than  $10,000,  or  impri- 
soned not  more  than  five  years,  or  both.  June 
25,  1948,  c.  645,  62  Stat.  749." 


TRANSPORTATION  OF  STOLEN  GOODS,  SECURITIES, 

MONEYS,   FRAUDULENT   STATE  TAX  STAMPS,  OR 

ARTICLES  USED  IN  COUNTERFEITING 

(Interstate  Transportation  of  Converted  Property) 
18  U.S.C.  2314 

"Whoever  transports  in  interstate  or  foreign 
commerce  any  goods,  wares,  merchandise,  se- 
curities or  money,  of  the  value  of  $5,000  or 
more,  knowing  the  same  to  have  been  stolen, 
converted  or  taken  by  fraud;  or 

Whoever,  having  devised  or  intending  to  de- 
vise any  scheme  or  artifice  to  defraud,  or  for 
obtaining  money  or  property  by  means  of  false 
or  fraudulent  pretenses,  representations,  or 
promises,  transports  or  causes  to  be  transport- 
ed, or  induces  any  person  to  travel  in,  or  to  be 


transported  in  interstate  commerce  in  the  ex- 
ecution or  concealment  of  a  scheme  or  artifi- 
fice  to  defraud  that  person  of  money  or  pro- 
perty having  a  value  of  $5,000  or  more;  or 

Whoever,  with  unlawful  or  fraudulent  in- 
tent, transports  in  interstate  or  foreign  com- 
merce any  falsely  made,  forged,  altered,  or 
counterfeited  securities  or  tax  stamps,  know- 
ing the  same  to  have  been  falsely  made, 
forged,  altered,  or  counterfeited;  or 

Whoever,  with  unlawful  or  fraudulent  in- 
tent, transports  in  interstate  or  foreign  com- 
merce any  traveler's  check  bearing  a  forged 
countersignature;   or 

Whoever,  with  unlawful  or  fraudulent  in- 
tent, transports  in  interstate  or  foreign  com- 
merce, any  tool,  implement,  or  thing  used  or 
fitted  to  be  used  in  falsely  making,  forging, 
altering,  or  counterfeiting  any  security  or  tax 
stamps,  or  any  part  thereof  — 

Shall  be  fined  not  more  than  $  10,000  or  im- 
prisoned not  more  than  ten  years,  or  both. 

"This  section  shall  not  apply  to  any  falsely 
made,  forged,  altered,  counterfeited  or  spurious 
representation  of  an  obligation  or  other  secur- 
ity of  the  United  States  or  of  an  obligation, 
bond,  certificate,  security,  treasury  note,  bill, 
promise  to  pay  or  bank  note  issued  by  any  for- 
eign government  or  by  a  bank  or  corporation 
of  any  foreign  country.  As  amended  July  9, 
1956,  c.  519,  70  Stat.  507;  October  4,  1961, 
Pub.  L.  87  -371,  §  2,  75  Stat.  802;  Sept.  28, 
1968,  Pub.  L.  90-535,  82  Stat.  885." 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 

JOHN  C.  WAGNER,  \ 

PETER  C  UNGER,  NO.  22680 

ROBERT  L.  WAGNER,  I 

Appellants,!  AFFIDAVIT 
V.  [of  TOM  P. 

UNITED  STATES  OF  AMERICA,  I      PRICE 

Appellee.  I 


STATE  OF  OREGON 
COUNTY  OF  MULTNOMAH 


ss. 


I,  TOM  P.  PRICE,  being  first  duly  sworn,  de- 
pKJse  and  say: 

That  I  make  this  affidavit  to  refute  charges 
that  I  was  incompetent  in  my  representation  of  ap- 
pvellant  Peter  C.  Unger  during  the  trial  of  the  criminal 
case  of  the  United  States  v.  John  C.  Wagner,  et  al. 

I  was  admitted  to  the  Oregon  State  Bar  in 
1956  and  have  been  a  member  in  good  standing  since 
that  time.  That  during  this  period  I  have  defended 
many  defendants  in  criminal  cases,  as  well  as  hand- 
ling general  litigation. 
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That  during  the  period  from  1962-1965  I  was 
associated  with  the  District  Attorney's  Office  as  Senior 
Deputy  in  Multnomah  County,  Portland,  Oregon,  pro- 
secuting before  juries  in  excess  of  130  major  felony 
cases. 

That  in  the  instant  case  I  was  appointed  to  de- 
fend Peter  C,  Unger  by  The  Honorable  Gus  J.  Solo- 
mon, Chief  Judge  of  the  District  Court  of  Oregon. 

/s/  Tom  P.  Price 
Subscribed  and  sworn  to  before  me  this  13th 
day  of  January,    1969. 

/s/  F.  Jewel  McKinney 
Notary  Public  for  Oregon 
My  Commission  Expires: 
2/28/69 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


JOHN  C.  WAGNER, 
PETER  C.  UNGER, 
ROBERT  L.  WAGNER, 


Appellants,\ 


UNITED  STATES  OF  AMERICA, 

Appellee. 


STATE  OF  WASHINGTON 
COUNTY  OF  KING 


fSS. 


NO.  22680 


AFFIDAVIT 


I,  ALICE  STORDAHL  RUSSELL,  being  first 
duly  sworn,  depose  and  say: 


During  the  trial  of  the  above  matter  I  was  em- 
ployed as  a  secretary  assisting  the  United  States  At- 
torney in  assembling  and  listing  of  Plaintiff's  exhib- 
its and  furnishing  copies  of  said  exhibits  to  counsel 
for  all  defendants. 

On  July  27,  1967,  at  the  direction  of  Mr.  Nor- 
nam  Sepenuk,  Assistant  United  States  Attorney,  I 
lodged  with  Mr.  Donal  D.  Sullivan,  Clerk  of  the 
United  States  District  Court,  at  Portland,  Oregon,  a 


letter  together  with  three  memoranda  of  interview, 
copies  of  which  letter  and  memoranda  are  attached 
hereto. 

/s/ Alice  Stordahl  Russell 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
January,  1969. 

/s/  Walter  F.  Pitts 

Notary  Public  in  and  for 
the   State  of  Washington, 
residing  at  Olympia. 

My  Commission  Expires: 
November  20,  1972 
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United  States  Department  of  Justice 
UNITED  STATES  ATTORNEY 

UNITED   STATES   COURTHOUSE 
DISTRICT  OF  OREGON 

Portland,  Oregon  97207 

July  27,  1967 

Mr.  Donald  D.  Sullivan 
United  States  District  Court  Clerk 
United  States  Courthouse 
Portland,  Oregon 

Re:      U.  S.  v.  Golden  Rule  Realty  &  Develop- 
ment, Inc.,  et  al.  CR  66-265,  USDC  Oregon 

Dear  Mr.  Sullivan: 

We  are  lodging  today  with  your  office,  for  pur- 
poses of  the  record  in  this  case,  certain  additional 
memoranda  of  interview  pertaining  to  the  following 

named  individuals: 

William  F.  Kelly 

Charles  Peter  Unger,  May  20,  1966 
Charles  Peter  Unger,  June  2,   1966 
Peter  C.  Unger,  August  30,  1966 

The  above  list-supplements  the  material  pre- 
viously filed. 

Very   truly   yours, 

SIDNEY   I.   LEZAK 
United  States  Attorney 
NORMAN    SEPENUK 
Assistant  U.  S.  Attorney 


SXl2 

Ends. 

cc:      Judge  Robert  C.  Belloni 

Lewis  B.  Hampton,  Esq. 

Arthur  Lewis  Whinston,  Esq. 

Peter  B.  Higgins,  Esq. 

Tom  Price,  Esq. 

Leigh  D.  Stephenson,  Esq. 

James  J.  Damis,  Esq. 


MEMORANDUM  OF  INTERVIEW 

Person  Interviewed:  William  F.  Kelly 

Interviewed  By :         L.  E.  Morgan,  Investigator,  SEC 

Place:  U.  S.  Attorney's  Office 

Portland,  Oregon 

Date:  July  26,  1967 

Re:  GRR  Development,  Inc. 

The  following  information  was  submitted  by  William 
F.  King: 

He  is  now  desk  clerk  at  the  Flamingo  Motel,  Portland, 
Oregon. 

In  March  1966  Kelly  and  his  wife  were  interviewed 
and  hired  by  Gordon  Z.  Jongeward  at  the  Hollywood 
Towne  House  to  manage  the  6th  Ave.  Motel,  Port- 
land,   Oregon. 

The  Kellys  moved  into  an  unfurnished  apartment  at 
the  6th  Ave.  Motel  on  April  1,  1966  and  started  man- 
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aging  the  motel  two  days  later,  after  the  former  man- 
agers moved  out.  Kelly  gave  the  daily  receipts  to 
Jongeward,  who  signed  the  Daily  record  books.  Those 
receipts  totalled  approximately  $1,000  for  one  week. 
Then  a  Receiver  was  appointed  to  operate  the  6th 
Ave.  Motel. 
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FEDERAL  BUREAU  OF  INVESTIGATION 

Dated  May  20,  1966 

CHARLES  PETER  UNGER,  3607  Lyons 
Drive,  Apartment  "D",  telephone  number 
735-0846,  voluntarily  appeared  at  the  Las 
Vegas  FBI  Office  on  May  17,  1966.  He  was 
advised  by  SA  (A)  JAMES  E.  MC  CLOSKEY 
that  he  need  furnish  no  information  before 
consulting  with  an  attorney  of  his  own  choice, 
that  any  information  he  did  furnish  could  be 
used  against  him  in  a  court  of  law,  and  that 
any  information  he  did  furnish  is  considered 
free  and  voluntary  on  his  part.  He  advised 
he  did  nothing  wrong  and  he  had  no  rea- 
son to  consult  with  an  attorney.  He  advised 
his  mind  is  hazy  on  some  aspects  of  this 
matter  but  he  would  answer  any  questions 
put  to  him  to  the  best  of  his  ability.  He  ad- 
vised   as    follows : 

His  true  name  is  CHARLES  PETER  UN- 
GER but  he  has  used  the  name  of  PETER 
CHARLES  UNGER  since  about  1955  or  1956. 
He  felt  before  discussing  the  Aloha  Estates 
matter  he  should  begin  by  explaining  his  be- 
ginning association  with  JOHN  C.  WAGNER. 
He  is  a  licensed  real  estate  broker  in  California 
but  has  generally  worked  as  an  independent 
agent.  About  four  or  five  years  ago  he  was 
in  the  Clem  Doyle  Realty  Company  office, 
Costa  Mesa,  Calfornia  when  he  first  met 
JOHN  C.  WAGNER.  He  had  some  property 
for  sale  and  CLEM  DOYLE  brought  WAG- 
NER to  the  office  as  a  possible  buyer.  He 
did  sell  the  property,  location  not  recalled 
to  WAGNER.  He  was  not  certain  but  he  be- 
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lieved  WAGNER  to  be  a  real  estate  broker 
on  the  side.  He  did  know  that  JOHN 
C.  WAGNER  at  that  time  was  building  play 
houses  for  children  and  had  rental  business 
space  in  the  V-Block  Company,  Costa  Mesa, 
California. 

After  that  first  association,  he  and  WAG- 
NER became  friendly  and  thereafter  jointly 
bought  and  sold  many  pieces  of  property  to- 
gether near  or  in  Lake  Elsinore  which  is  near 
Riverside,  California.  He  could  not  recall 
each  specific  piece  of  property  even  if  he 
saw  the  particular  legal  descriptions  and/or 
deeds  involved  in  those  transactions.  For  a 
period  of  two  or  three  years,  they  worked  to- 
gether but  eventually,  about  a  year  and  a 
half  ago,  they  split  up  and  liquidated  what 
little  property  they  had.  He  had  invested 
nothing  thus  he  lost  nothing  but  his  time  and 
efforts.  He  does  not  believe  he  earned 
$2,000.00  over  this  period  of  time. 

After  dissolving  their  working  arrange- 
ment he  went  to  Arroyo  Grande,  near  San 
Luis,  Obispo,  California  and  worked  on  his  own. 
He  cannot  recall  specific  or  even  near  dates 
in  this  matter.  WAGNER  did  keep  in  touch 
with  him  and  the  two  corresponded  fre- 
quently. 

While  at  the  Clock  Realty  Company  at 
Santa  Marie,  California  he  met  a  person 
named  COLEMAN  CHRISTENSEN.  He  later 
contacted  CHRISTENSEN,  at  CHRISTEN- 
SEN'S  office  at  Arroyo  Grande,  California. 
They  did  not  enter  into  any  business  ar- 
rangements. 
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Towards  the  later  part  of  1965,  he  was  told 
somehow  by  JOHN  C.  WAGNER  that  WAG- 
NER had  purchased  some  lots  in  Hawaii 
called  Aloha  Estates.  He  does  not  know  how 
WAGNER  obtained  the  property  and  was 
never  told  this  by  any  party  with  whom  he 
was  later  associated  in  this  affair.  The  prop- 
erty was  purchased  in  the  name  of  GRR  De- 
velopment which  was  based  in  San  Fran- 
cisco, California.  He  recalls  the  name  of  GRR 
actually  being  Golden  Rule  Realty  and  De- 
velopment Company.  The  company  was 
owned  by  CKRISTENSEN,  a  GORDON 
JONGEWARD  and  one  of  their  wives.  He 
did  not  know  which  wife.  He  knew  the  com- 
pany was  situated  in  San  Francisco  and  had 
as  its  Chairman  of  the  Board  his  friend, 
JOHN  C.  WAGNER.  In  any  event  JOHN  C. 
WAGNER  got  in  touch  with  him  and  said  he 
had  a  deal  for  him,  UNGER.  WAGNER  said 
GRR  would  give  him  one-half  of  the  profits 
in  any  subsequent  sales  of  properties  on  Aloha 
Estates.  He  was  to  go  to  Hawaii,  talk  with  the 
trust  deed  holders,  and  get  extensions  on  the 
deeds  as  held  by  the  stockholders.  What 
WAGNER  failed  to  tell  him  and  what  even- 
tually caused  him  to  pull  out  of  the  entire 
deal  was  the  fact  the  overall  note  as  held  by 
Marine  Finance  Company  was  two  months 
past  due  by  the  time  he  arrived  on  the  scene 
in  Hawaii.  GRR  was  late  on  its  payments  to 
Marine  Finance  and  that  mortgage  company 
was  threatening  foreclosure  after  he  arrived 
there. 

He  accepted  WAGNER'S  deal  in  good  faith 
and  about  Christmas,  1965  he  travelled  by 
airplane    to    Hawaii    with    his    wife    and    two 
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children.  He  was  given  his  plane  tickets  by 
GRR.  After  about  a  month  of  meeting  with 
stockholders,  principals  of  Marine  Finance 
and  others  he  realized  he  was  involved  in  a 
hopeless  mess.  He  sent  a  telegram  to  JOHN 
WAGNER  telling  WAGNER  he  was  through. 
He  desired  to  clarify  one  matter  at  this 
point.  In  thinking  back  it  was  JONGEWARD 
who  purchased  a  plane  ticket  for  him  with 
JONGEWARD'S  credit  card. 

During  the  period  of  time  he  was  in  Hawaii 
he  contacted  and  dealt  with  ROBERT  WAG- 
NER, no  relation  to  JOHN  C.  WAGNER. 
ROBERT  WAGNER  was  a  former  president 
of  Aloha  Development  or  a  related  corpora- 
tion and  he  was  also  the  resident  manager  of 
Aloha  Development.  After  he  learned  it  was 
useless  to  attempt  to  make  a  profit  in  this 
matter  he  and  ROBERT  WAGNER  started 
drawing  funds  of  GRR  paid  by  investors  as 
living  expenses. 

Actually  GRR  used  ROBERT  WAGNER'S 
post  office  box  in  Mt.  View,  Hawaii  and 
WAGNER  would  forward  the  mail  to  GRR  in 
San  Francisco.  After  he  and  ROBERT  WAG- 
NER became  aware  they  could  not  make  a 
profit  of  the  Aloha  properties  and  meet  the 
finance  company  payments  they  felt  they 
should  at  least  be  paid  for  their  services. 
WAGNER  went  to  the  Post  Office  and  work- 
ed out  some  arrangement  so  that  mail  to  GRR 
would  be  held  for  him.  If  the  mail  contained 
payments  from  investors  to  GRR,  WAGNER 
would  take  the  money  and  deposit  it  to  a 
local  bank  opened  in  both  their  names.  This 
checking    account    was    then    used    by    both 
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ROBERT  WAGNER  and  himself  for  living 
expenses.  He  estimated  he  received  from 
$1,500.00  to  $2,000.00  for  his  efforts  in  this 
matter,  and  from  that  account.  After  learn- 
ing of  this  bank  account  in  the  name  of  Aloha 
Development  but  with  the  signatories  being 
himself  and  ROBERT  WAGNER,  only,  JOHN 
WAGNER  became  irritated  but  he  told  JOHN 
WAGNER  there  was  no  other  way  as  they 
had  to  live. 

As  to  other  specific  information  he  could 
advise  as  follows: 

About  the  time  he  and  JOHN  WAGNER 
split  their  business  arrangement  near  River- 
side, California  and  liquidated  their  holdings 
at  a  loss  WAGNER  said  he  had  a  deal  where 
he  could  use  the  trust  deeds  on  properties 
at  Lake  Elsinore  to  raise  cash.  The  trust 
deeds  he  held  were  in  his  and  his  wife's 
name  and  were  worthless.  The  trust  deeds 
were  valid  in  themselves  as  they  were  se- 
cured by  properties  but  they  all  had  first 
mortgages  attached  to  them  in  addition  to 
mechanic  liens.  He  and  his  wife  signed  the 
deeds  over  to  WAGNER  but  since  they  were 
not  recorded  they  were  worthless. 

He  does  not  know  if  or  when  they  might 
have  been  recorded  by  JOHN  WAGNER  or 
anyone  else.  He  did  not  know  these  same 
deeds  were  used  by  GRR  as  security  on  prop- 
erties in  Aloha  Estates. 

He  did  know  a  MERLEY  HOLLAND,  No- 
tary Public,  but  the  date  of  November  30, 
1964  meant  nothing  to  him.  This  could  have 
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been  when  WAGNER  dated  the  deeds  a  year 
later  if  he  so  desired.  He  did  not  sign  over 
any  deeds  to  WAGNER  at  that  time. 

As  to  the  single  deed  of  trust  covering  the 
lots  as  executed  by  JOHN  WAGNER  he 
could  not  recall  any  details  concerning  that 
deed.  He  does  recall  only  that  CHRISTEN- 
SEN  and  JONGEWARD  signed  a  blank  deed 
covering  the  entire  Aloha  Estates  and  in  re- 
turn JOHN  WAGNER  and  himself  gave  them 
or  GRR  some  Lake  Elsinore  properties  in  re- 
turn which  also  were  worthless.  The  proper- 
ties were  also  covered  with  mortgage 
loans  and  liens  of  all  types.  He  could  not  re- 
call details  of  that  transaction. 

CHRISTENSEN  and  JOHN  WAGNER  did 

sign  papers  making  him  President  of  Aloha 
Development  and  gave  him  the  corporate 
seals,  etc.  He  did  not  recall  where  this  trans- 
fer took  place  but  he  was  not  at  Portland, 
Oregon  and  he  executed  no  such  arrange- 
ment then.  He  did  sign  a  few  correspondence 
letters  listing  himself  as  President  of  the 
development  but  he  never  consumated  any 
land  transactions  using  that  title.  He  did  find 
using  that  title  would  assist  him  when  he  first 
went  to  Hawaii.  In  fact,  the  officials  of  Marine 
Finance  talked  with  him  only  because  of  his 
position.  He  never  showed  anyone  at  Marine 
Finance  a  deed  confirming  the  fact  he  pur- 
chased all  the  Aloha  properties  from  GRR 
since  as  stated  the  deed  property  description 
was  in  blank. 

He  did  recall  talking  to  one  investor,  a 
Mr.  THOMAS  at  Hawaii,  at  which  tim.e  he 
indicated  that  the  deeds  of  trust  at  Lake  El- 
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sinore  were  worthless.  He  recalled  telling 
THOMAS  the  deeds  were  good  when  he  signed 
them  but  when  he  learned  they  had  been 
used  by  JOHN  WAGNER  on  the  Aloha  prop- 
perties  they  were  worthless  as  they  were 
never  recorded  to  his  knowledge.  He  does  not 
recall  how  he  learned  his  own  deeds  as  signed 
over  to  JOHN  WAGNER  were  used  in  Ha- 
waii but  one  investor  showed  him  such  a 
deed  and  he  realized  there  must  be  some 
swindle  involved  in  this  entire  deal. 

He  could  not  recall  a  specific  piece  of  prop- 
erty described  as  Lot  9,  Block  12,  of  Elsinore 
Sub-Division  which  indicated  he  made  $10.00 
monthly  payments  to  JOHN  WAGNER  from 
December,  1964  to  July,  1965.  He  does  know 
he  never  made  any  such  payments  to  WAG- 
NER or  anyone  else  on  any  properties  he 
held  at  Elsinore  simply  since  he  had  no 
money.  He  feels  WAGNER  could  logically 
make  that  statement  as  stating  the  payments 
were  monies  owed  UNGER  and  applied  by 
WAGNER  to  UNGER' S  payments.  However, 
he  would  never  have  permitted  WAGNER  to 
make  these  payments  in  his  name  or  with 
monies  due  him  since  the  land  titles  were 
worthless  in  view  of  the  mortgages,  liens  etc. 

Before  he  left  Hawaii  he  turned  over  to 
ROBERT  WAGNER  all  the  corporate  seals, 
etc.  as  he  had  enough  of  the  company.  He 
feels  he  was  taken  in  this  matter.  He  could 
not  explain  how  after  arriving  in  the  United 
States  about  two  months  ago  he  continued  to 
do  business  with  the  same  people  of  GRR  in- 
cluding JOHN  WAGNER.  He  did  state  he 
communicates  with  GRR  at  the  present  time 
but  has   handled   no   properties   for   them   in 
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Nevada.  He  does  list  himself  as  sales  man- 
ager for  GRR  in  Nevada  for  credit  reference 
purposes  and  he  knows  that  if  credit  inquiries 
are  sent  to  GRR  in  San  Francisco  he  would 
receive  favorable  references.  There  is  no 
quarrel  between  himself  and  JOHN  WAG- 
NER. He  just  feels  somehow  he  became  in- 
volved in  a  bad  situation  and  possibly  was 
used  by  these  people. 

He  did  not  desire  to  furnish  a  signed 
statement  at  this  time  since  he  could  not  re- 
call full  details  as  to  dates  and  places  in 
this  matter. 

He  advised  he  would  be  residing  in  Las 
Vegas  on  a  permanent  basis  if  he  could  es- 
tablish himself  in  the  realty  business.  At  the 
present  time  he  is  self-employed  but  has 
handled  no  real  estate  transactions  to  date. 

The  following  description  was  obtained 
through  observation  and  interview: 


Name 

CHARLES   PETER  UNGER,  aka 
Peter  Charles  Unger 

Sex 

Male 

Race 

White 

Age 

33 

Date   of 

birth 

February  7,  1933 

Place  of  birth 

Santa  Monica,  California 

Height 

6' 

Weight 

170  pounds 

Hair 

Dark  brown 

Eyes 

Hazel 

Build 

Slender 

Complexion 

Dark  or  deep  sun  tanned  and 

pock-marked 
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Social  Security  #      552-38-9635 

Military  Service        U.S.  Navy  from  2/8/56 
to  11/28/61 

U.S.  Navy  Serial  #481  44  83 

Marital  status  Married 

Relatives  ROSE  UNGER,  wife  and  two 

minor  children,  3607  Lyons 
Drive,  Apartment  "D",  Las 
Vegas,  Nevada 

Occupation  Real  Estate  Broker 

Employment  Currently  self-employed 

Arrest  Record  Admits  none 


Date   June   2,    1966 

CHARLES  PETER  UNGER,  residing  at 
1101  Clark  Street,  Apartment  6,  Las  Vegas, 
Nevada,  as  of  June  1,  1966,  voluntarily  reap- 
peared at  the  Las  Vegas  FBI  Office  on  June 
1,  1966.  He  was  again  advised  by  SA  (A) 
JAMES  E.  MC  CLOSKEY  that  he  need  fur- 
nish no  information  of  any  kind  before  con- 
sulting with  an  attorney  of  his  own  choice, 
that  any  information  he  did  furnish  could  be 
used  against  him  in  a  court  of  law,  and  that 
any  information  he  did  furnish  is  considered 
free  and  voluntary  on  his  part.  He  advised  he 
wished  to  continue  to  cooperate  in  this  mat- 
ter, that  he  did  not  need  an  attorney,  and  that 
he  would  do  his  best  to  furnish  any  additional 
information.  After  having  been  placed  under 
oath,  he  advised  as  follows : 

Since  coming  to  Las  Vegas,  Nevada,  about 
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two  months  ago,  he  has  acted  as  an  inde- 
pendent realtor  with  a  California  real  estate 
license.  He  is  in  contact  with  JOHN  C.  WAG- 
NER of  GRR  Development  on  a  regular 
basis  since  they  have  been  friendly  for  years. 
Since  arriving  in  Las  Vegas,  he  has  been  en- 
gaged in  two  separate  and  distinct  transac- 
tions with  JOHN  WAGNER,  but  he  has  limit- 
ed knowledge  of  each  transaction.  About 
three  weeks  ago,  he  brought  together  JOHN 
WAGNER  and  MARY  BARDOS,  Bardos 
Realty  Company,  Las  Vegas.  BARDOS  had  a 
client,  LEE  POTTER,  who  was  a  principal 
owner  of  a  Las  Vegas  shopping  center,  loca- 
tion not  known  to  him,  in  Las  Vegas.  POT- 
TER also  owned  a  mortgage  company,  name 
not  recalled,  located  off  East  Charleston 
Boulevard  and  this  was  included  in  the  over- 
all transactions.  Both  he  and  BARDOS  were 
to  get  commissions,  but  to  date  he  has  re- 
ceived nothing.  He  knows  of  no  details  of 
the  sale  except  that  GRR  Development  was 
buying  both  the  shopping  center  and  the  mort- 
gage company,  offering  GRR  corporate  notes 
as  security. 

About  a  week  ago  he  paid  to  JOHN  WAG- 
NER a  total  of  $1,850.00  in  the  form  of  a 
cashier's  check  from  the  Bank  of  Las  Vegas, 
South  Fourth  Street  Branch,  Las  Vegas,  for 
an  apartment  house  named  Champion  Oaks, 
2000  Curby  Way,  Roseville,  California.  The 
money  was  his  own  and  money  he  saved,  al- 
though at  present  he  is  almost  penniless.  He 
promised  to  pay  an  additional  $700.00  for  the 
property.  WAGNER  was  selling  him  prop- 
erty as  agent  for  GRR  that  previously  had 
purchased  the  property  from  a  RUTH  CHES- 
NEY  and  her  husband,  name  not  recalled.  To 
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his  knowledge,  JOHN  WAGNER  gave  the 
CHESNEYs  a  GRR  corporate  note  for  the 
property.  He  knows  no  further  details  as  to 
the  former  owners  or  their  agreement  with 
GRR. 

He  did  learn  from  JOHN  WAGNER  that 
GRR  was  buying  a  second  trust  deed  held  on 
the  Tod  Motor  Hotel,  Las  Vegas,  from  a 
LLOYD  MORGAN.  The  transaction  was  be- 
ing handled  through  the  Bardos  Realty  Com- 
pany and  to  his  knowledge  it  was  put  in  the 
hands  of  an  escrow  company,  name  not  re- 
called. JOHN  WAGNER  never  furnished  him 
with  details  of  this  transaction  and  since  he 
was  not  personally  involved  he  made  no  in- 
dependent inquiries.  JOHN  WAGNER  cur- 
rently operates  through  the  Potter  Mortgage 
Company,  Las  Vegas. 

As  to  past  dealings  with  JOHN  WAGNER 
and  principals  of  GRR,  he  could  advise  as 
follows : 

He  could  not  recall  names  and  dates  in 
most  of  his  transactions,  but  they  were  all 
legitimate  business  deals  at  the  time.  Since 
he  and  WAGNER  had  engaged  in  many  prop- 
perty  and  title  transfers  in  the  past,  he  saw  no 
reason  when  in  November,  1963,  and  there- 
after he  should  not  help  WAGNER.  He  did 
not  know  that  many  pieces  of  property  in 
Lake  Elsinore,  California,  were  of  value  dur- 
ing that  period  he  and/or  WAGNER  held 
them.  He  further  knew  that  JOHN  WAGNER 
first  purchased  several  lots  in  Block  12,  Elsi- 
nore Subdivision,  Riverside  County,  Califor- 
nia, from  a  JAMES  O.  RUPARD.  No  money 
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exchanged  hands  except  possibly  escrow 
costs,  but  WAGNER  did  give  RUPARD  a 
$25,000.00  note  on  his  home  located  on  Prince 
Albert  Street,  Riverside,  California.  At  the 
time,  WAGNER  was  having  financial  difficul- 
ties and  being  afraid  of  liens  attached  to  the 
property  he  deeded  the  property  to  him, 
UNGER,  and  his  wife,  ROSE  UNGER.  This 
was  strictly  a  gentleman's  agreement  and  he 
accepted  the  titles  accordingly.  After  that  the 
deeds  were  transferred  back  and  forth  sev- 
eral times  between  the  UNGERs  and  the 
WAGNERs,  all  at  WAGNER's  request.  He  did 
not  question  WAGNER  since  he  assumed 
WAGNER  needed  time  to  straighten  out  his 
affairs. 

He  was  well  aware  but  had  no  informa- 
tion JOHN  WAGNER  was  aware  of  the  fore- 
closures on  those  pieces  of  property  and  their 
resumption  to  and  by  RUPARD.  The  date  of 
April  23,  1965,  appeared  accurate  to  him  as  to 
the  date  of  the  foreclosings,  but  as  stated  he 
did  not  know  if  WAGNER  knew  of  those  fore- 
closings.  He  could  not  recall  the  actual  se- 
quence of  title  transfers,  but  he  wished  to 
stress  that  at  the  time  of  his  manipulations 
of  transfers  of  the  Elsinore  properties,  they 
were  good  and  legitimate  pieces  of  property. 
Some  of  the  properties  had  liens  attached, 
but  other  pieces  of  land  were  free  and  clear. 
He  derived  no  real  profit  from  these  title 
transfers,  but  this  is  his  business,  the  business 
of  the  fast  transaction.  As  a  realtor,  he  deals 
in  large  finances  rather  than  single  home 
transactions.  His  wife,  ROSE  UNGER,  had 
no  knowledge  of  any  real  estate  matters  in 
which  she  was  listed  as  transfering  or  accept- 
ing titles  to  properties.  She  just  did  as  he  re- 
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quested    and    as    stated    he    was    only    going 
through  these  maneuvers  for  an  old  friend. 

He  also  wished  to  make  one  point  clear.  He 
at  no  time  in  the  1963  through  early  1965  per- 
iod heard  of  GRR  and  it  was  only  in  the  lat- 
ter part  of  1965  when  he  accepted  the  offer 
to  go  to  Honolulu  for  GRR  that  he  knew  of 
such  a  corporation.  All  his  early  dealings 
with  JOHN  WAGNER  on  the  Elsinore  prop- 
erties had  absolutely  nothing  to  do  with  GRR 
Development  or  Aloha  Estates.  It  was  only 
after  he  had  been  in  Honolulu  shortly  after 
Christmas,  1965,  representing  GRR,  that  he 
learned  from  stockholders  there  that  GRR  In- 
vestment, through  JOHN  WAGNER,  had  giv- 
en as  security  some  of  his  own  former  per- 
sonal holdings  in  Elsinore,  California.  This 
was  when  he  realized  how  worthless  the  El- 
sinore properties  were  as  they  pertained  to 
GRR  since  the  titles  he  saw  while  in  Honolulu 
had  previously  reverted  back  to  JAMES  RU- 
PARD.  In  this  same  matter,  he  does  not  know 
why  JOHN  WAGNER  held  these  Elsinore 
properties  until  a  year  later  before  having 
them  recorded.  He  could  only  speculate  know- 
ing WAGNER  that  he  held  the  title  transfers 
in  his  briefcase  and  forgot  about  them  for  a 
long  period  of  time.  In  any  event,  he  was  not 
involved  in  the  giving  of  Elsinore  titles  to 
Aloha  Estates  investors  at  any  time,  and  can- 
not account  for  JOHN  WAGNER's  actions. 
Neither  he  nor  his  wife  are  related  in  any  way 
to  JOHN  WAGNER  or  his  wife. 

On  or  about  July  6,  1965,  date  not  certain, 
he  purchased  a  California  company  named  Lou 
Peg  Corporation  from  a  Mr.  REDON,  first 
name    not     recalled.     The     transaction     was 
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handled  through  DOLF  BENNETT,  attorney 
in  the  law  firm  of  DOLF  and  LEONARD 
BENNETT,  located  either  in  Canoga  Park  or 
Sherman  Oaks,  California.  Through  the  at- 
torney he  gave  as  security  two  trust  deeds  on 
Lake  Elsinore  properties  he  personally  owned, 
and  which  had  no  connection  with  GRR  or 
JOHN  WAGNER.  No  monies  exchanged 
hands  in  this  sale  of  the  Lou  Peg  Corpora- 
tion. His  purpose  in  obtaining  the  corporation 
concerned  a  liquor  license  he  wanted  to  ob- 
tain. He  could  not  recall  full  details  without 
his  business  files,  but  Lou  Peg  held  an  option 
in  Santa  Monica  Canyon,  California,  to  pick 
up  the  license,  which  he  later  obtained.  An 
additional  incentive  to  him  in  this  purchase 
was  the  option  to  purchase  additional  land  in 
the  same  area.  He  still  holds  title  to  the  cor- 
poration but  it  has  and  never  had  any  real 
assets  of  substance  since  he  obtained  it.  He 
would  estimate  the  entire  net  worth  of  Lou 
Peg  Corporation  was  not  more  than  $2,000.00, 
which  he  could  prove  if  required. 

Since  he  knows  JOHN  WAGNER  and  dis- 
cussed his  purchase  of  Lou  Peg,  he  feels 
WAGNER  knew  the  corporation  had  very  lit- 
tle monitary  value.  He  travels  quite  frequent- 
ly and  in  early  December,  1965,  which  was 
shortly  before  he  left  for  Honolulu  to  handle 
the  Aloha  Estates  matter  for  GRR,  he  met 
with  JOHN  WAGNER  at  Scottsdale,  Arizona. 
He  does  not  recall  what  caused  them  to  meet 
at  that  location,  but  he  presumed  it  was  at 
WAGNER'S  request.  WAGNER  briefly  told 
him  of  the  Hollywood  Towne  House  at  Port- 
land, Oregon,  and  that  he,  for  GRR,  was  ne- 
gotiating its  sale.  WAGNER  stated  something 
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to  the  effiect  he'needed  an  escrow  to  show  to 
possible  purchasers.  WAGNER  stated  he 
needed  time  to  generate  more  funds  as  he 
was  being  pressed.  He  furnished  no  actual  de- 
tails but  this  was  the  manner  in  which  they 
both  operated  and  generally  independent  of 
each  other.  WAGNER  did  state  a  note  was 
due  at  the  bank  or  a  mortgage  company  on 
the  Hollywood  Towne  House  matter,  and  he 
wanted  an  escrow  to  show  to  someone.  Since 
he  and  JOHN  WAGNER  have  assisted  each 
other  in  the  past  in  this  manner  of  transfer- 
ing  titles  to  generate  funds,  he  saw  no  rea- 
son why  he  should  not  go  along  with  WAG- 
NER. 

WAGNER  drew  up  an  escrow,  dated  De- 
cember 2,  1965,  indicating  Lou  Peg  was  re- 
ceiving all  the  shares  of  the  Hollywood  Towne 
House  from  GRR  Development.  WAGNER 
never  told  him  and  he  never  asked  what 
WAGNER  was  going  to  do  with  the  escrow. 
They  did  go  to  the  American  Title  and  Trust 
Company,  Scottsdale,  and  requested  an  es- 
crow agreement  be  handled  by  that  office. 
He  could  not  recall  who  handled  the  transac- 
tion at  the  escrow  company,  but  it  was  a 
woman.  He  and  WAGNER  were  told  to  return 
later  after  the  escrow  agreement  had  been 
typed.  WAGNER  appeared  in  a  hurry  to  have 
this  escrow  handled  and  he  believed  it  was  the 
same  date  they  both  returned  to  the  escrow 
company  where  he  signed  the  form  Lou  Peg 
Corporation  by  PETER  C.  UNGER,  Presi- 
dent. He  did  not  recall  what  happened  to  the 
escrow  after  that  but  he  does  know  the  docu- 
ment was  worthless  in  itself  since  no  action 
was  ever  taken  on  the  escrow.  WAGNER  later 
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told  him  the  deal  to  sell  the  Hollywood  Towne 
House  fell  through  and  naturally  the  escrow 
was  worthless.  In  connection  with  the  escrow, 
he  never  received  anything  for  signing  this 
form,  no  shares  of  stock  changed  hand,  and 
a  promissory  note  in  no  amount,  let  alone 
$750,000.00,  was  ever  executed  or  changed 
hands.  The  entire  escrow  was  worthless  ex- 
cept that  WAGNER  needed  it  at  the  time,  and 
if  his  sale  could  have  been  consumated  pos- 
sibly the  escrow  could  have  some  value. 

He  was  shown  by  SA  (A)  JAMES  E.  MC- 
CLOSKEY  a  copy  of  escrow  instructions,  dat- 
ed December  2,  1965,  escrow  number  30,313, 
concerning  the  Lou  Peg  Corporation  and  Hol- 
lywood Towne  House.  The  document  was 
signed  Lou  Peg  Corporation,  a  California 
corporation,  by  PETER  C.  UNGER.  He  ad- 
vised the  first  signature  of  PETER  C.  UN- 
GER was  his  own,  but  the  second  signature 
of  PETER  C.  UNGER  appearing  below  the 
word  President  was  not  his.  The  document 
was  indicated  assigned  by  GORDON  JONGE- 
WARD  for  GRR  Development.  He  does  not 
know  how  JONGEWARD's  signature  ap- 
peared on  this  form  unless  after  he  signed 
the  escrow  he  gave  it  to  WAGNER  who 
somehow  held  it  until  JONGEWARD  signed  it. 

He  was  shown  by  SA  (A)MC  CLOSKEY  a 
copy  of  a  form  entitled  Escrow  Instructions 
American  Title  and  Trust  Company,  dated 
December  2,  1965,  listing  GRR  Development 
as  seller  and  Lou  Peg  Corporation  as  buyer. 
Page  two  of  the  instructions  indicated  the 
signature  of  PETER  C.  UNGER,  President, 
Lou  Peg  Corporation.  He  advised  the  signa- 
ture appearing  on  that  document  was  his  own. 
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but  again  he  does  not  know  and  did  not  know 
how  JOHN  WAGNER  intended  to  use  the  doc- 
uments. The  pages  attached  to  the  escrow  in- 
struction list  properties  he,  UNGER,  held  at 
the  time,  but  which  had  no  connection  with 
Lou  Peg  Corporation. 

He  does  recall  that  WAGNER  had  told  him 
the  Hollywood  Towne  House  did  have  a  Fed- 
eral Housing  Administration  mortgage  but 
he  knew  no  details  of  this  mortgage.  He  is  not 
aware  how  much  money  GRR  obtained  as 
rental  income  from  the  Hollywood  Towne 
House.  He  never  received  any  money  or  any- 
thing of  value  from  JOHN  WAGNER,  any  of- 
ficial of  GRR,  or  anyone  else  either  for  his 
having  signed  the  escrow  papers  or  for  hav- 
ing assisted  in  this  transaction.  He  never  re- 
ceived any  monies  from  WAGNER  or  any- 
one else  in  connection  with  the  Hollywood 
Towne  House.  He  is  not  and  never  was  an 
employee  or  official  of  GRR  except  for  the 
short  time  in  1966  when  he  attempted  to  han- 
dle the  Aloha  Estates  matter  for  GRR.  He  is 
an  independent  operator  and  realtor,  but 
when  he  sees  a  deal  GRR  might  be  inter- 
ested in  following,  he  does  advise  JOHN 
WAGNER    accordingly. 

He  could  recall  no  other  real  estate  trans- 
actions wherein  he  was  involved  with  GRR  in 
any  way.  He  does  recall  having  heard  that 
GRR  had  purchased  a  piece  of  property 
known  as  Ruby  View  Trailer  Estates,  Elko, 
Nevada,  from  a  MARK  NORDA  or  CORDA, 
who  resides  somewhere  in  the  California  San 
Fernando  Valley.  He  knew  the  so-called  es- 
tates was  only  several  pieces  of  land  in  the 
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open  desert,  and  contained  no  actual  develop- 
ment or  trailers.  He  did  not  know  if  GRR  sold 
any  of  the  lots  or  what  the  status  of  the  es- 
tates are  at  the  present  time. 

He  would  cooperate  in  this  investigation  in 
every  manner  he  can.  He  feels  he  personally 
did  nothing  wrong  in  any  of  his  transactions 
with  GRR.  He  did  not  know  how  long  he 
would  remain  in  the  Las  Vegas  area  since 
he  has  no  money  at  the  present  and  his  fu- 
ture depends  on  real  estate  transactions.  He 
would  furnish  a  signed  statement  if  it  became 
necessary  at  a  later  date  although  he  has  a 
poor  memory  for  names  and  dates  and  could 
furnish  very  little  in  the  way  of  positive  in- 
formation. 

FEDERAL  BUREAU  OF  INVESTIGATION 

Dated  August  30,  1966 

PETER  C.  UNGER,  Realtor,  when  inter- 
viewed at  his  residence  Apt.  1,  2004  South 
Cirby  Drive,  furnished  the  following  signed 
waiver : 

"YOUR  RIGHTS 

Place :  Roseville,   Calif. 

Date:  8/29/66 

Time:  2:05  P.M. 

"Before  we  ask  you  any  questions,  you  must 
understand  your  rights.  You  have  the  right 
to  remain  silent.  Anything  you  say  can  be 
used  against  you  in  court.  You  have  the  right 
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to  talk  to  a  lawyer  for  advice  before  we  ask 
you  any  questions,  and  to  have  him  with  you 
during  questioning.  You  have  this  right  to  the 
advice  and  presence  of  a  lawyer  even  if  you 
cannot  afford  to  hire  one.  We  have  no  way  of 
giving  you  a  lawyer,  but  one  will  be  appointed 
for  you,  if  you  wish,  if  and  when  you  go  to 
court.  If  you  wish  to  answer  questions  now 
without  a  lawyer  present,  you  have  the  right 
to  stop  answering  questions  at  any  time.  You 
also  have  the  right  to  stop  answering  at 
any  time  until  you  talk  to  a  lawyer. 

"WAIVER 

"I  have  read  the  statement  of  my  rights 
shown  above.  I  understand  what  my  rights 
are.  I  am  willing  to  answer  questions  and 
make  a  statement.  I  do  not  want  a  lawyer. 
I  understand  and  know  what  I  am  doing.  No 
promises  or  threats  have  been  made  to  me 
and  no  pressure  of  any  kind  has  been  used 
against  me. 

Signed  PETER  C.  UNGER 

Witness:   James  R.  Neves,  Spl  Agt.  F.B.I. 
Time:  2:06  P.M.,  8/29/66" 

On  8/29/66  at  Roseville,  California.  File  #  46-9049. 
SA  JAMES  R.  NEVES  /  ER  Date  dictated  8/29/66. 


After    execution    of    the    waiver,    UNGER 
was  duly  sworn  and  placed  under  oath. 
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After  viewing  a  copy  of  a  Note  Secured 
by  Deed  of  Trust,  dated  January  15,  1965,  in 
the  amount  of  $7,500  to  JOHN  C.  WAGNER, 
and  signed  PETER  C.  UNGER  and  ROSA 
J.  UNGER,  and  the  assignment  of  Trust  Deed 
by  JOHN  C.  WAGNER  to  GEORGE  E.  and 
DOROTHY  BARKDOLL  dated  April  19, 
1965,  UNGER  stated  that  he  executed  this 
note,  but  that  the  details  of  the  transaction  are 
not  recalled  by  him  at  this  time,  nor  would  he 
have  any  written  record  of  the  transaction. 
UNGER  stated  that  although  he  has  no  spe- 
cific recollection  of  the  event,  undoubtedly  this 
note,  secured  by  a  deed  of  trust  to  Parcel  6, 
Township  7,  Lake  Elsinore  Estates,  Riverside, 
California,  which  parcel  he  still  believes  he 
owns  but  is  under  litigation,  was  executed  to 
cover  the  balance  of  the  purchase  price  of 
property  from  WAGNER,  or  to  cover  an  in- 
debtedness he  owed  WAGNER  for  some  oth- 
er transaction.  He  stated  that  while  he  does 
not  recall  the  details  of  the  transaction,  he 
feels  certain  that  he  received  a  consideration 
of  some  type  at  the  time  of  execution. 

He  stated  that  he  believes  he  still  owns 
about  300  lots  at  Lake  Elsinore  Estates,  al- 
though some,  if  not  all,  may  have  been  lost 
through  foreclosure,  but  that  he  has  never 
taken  the  time  to  determine  if  he  still  owns 
this  property  at  Lake  Elsinore. 

UNGER  advised  that  he  entered  into  an  in- 
formal gentlemen's  agreement  with  WAG- 
NER relative  to  the  sale  and  exchange  of  real 
estate  and  that  he  would  estimate  that  he  had 
some  fifty  odd  transactions  with  WAGNER 
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from  which  he  would  receive  deeds  of 
trust  for  various  property  or  other  remuner- 
ation from  WAGNER  as  commission,  or  he 
would  assign  deeds  of  trust,  or  issue  promis- 
sory notes  to  WAGNER,  depending  upon  the 
circumstances  of  the  transaction.  He  stated 
that  he  cannot  recall  the  details  of  these 
transactions,  and  that  he  has  no  written  rec- 
ord of  them  as  they  were  all  verbal  agree- 
ments which  they  worked  out  between  them- 
selves. He  stated  that  he  did  not  keep  any 
written  record  as  to  his  transactions  with 
WAGNER  and  that  they  did  not  go  through 
escrow  whenever  one  assigned  a  deed  of  trust 
to  the  other,  since  they  did  not  believe  that 
such  was  necessary.  He  advised,  however, 
that  the  Recorder's  Office  should  have  a  rec- 
ord of  the  property  which  he  secured  from 
WAGNER. 

UNGER  stated  that  at  the  time  of  the  exe- 
cution of  the  note  on  January  15,  1965,  he 
considered  it  to  be  a  valid  instrument  and  that 
he  fully  intended  to  comply  with  the  terms  of 
the  note.  He  stated  that  he  has  no  recollection 
that  he  ever  made  any  payments  on  this  note, 
but  that  it  is  possible  that  this  note  could  have 
been  satisfied  by  some  other  indebtedness 
which  WAGNER  may  have  owed  him  subse- 
quently, although  he  has  no  specific  recollec- 
tion that  such  was  the  case.  He  stated  that  in 
the  many  promissory  notes  and  assigned  deeds 
of  trust  which  he  executed  to  WAGNER,  he 
was  assured  by  WAGNER  that  as  long  as 
WAGNER  held  the  notes  he  would  never  fore- 
close on  UNGER  if  he  became  delinquent, 
and  that  they  would  find  some  method  to 
work  out  their  financial  status.  He  stated  that 
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he  possesses  no  information,  nor  has  he  ever 
made  a  statement  to  the  effect,  that  at  the 
time  of  the  execution  of  this  note,  or  any 
other  note,  he  received  no  consideration  for 
the  note,  that  the  note  was  valueless  or  not 
a  bona  fide  instrument,  or  that  WAGNER,  at 
the  time  of  the  execution,  knew  the  note  was 
meaningless  and  did  not  expect  payment.  He 
stated  that  such  was  not  true  and  only  a 
complete  fool  would  make  such  a  statement. 

He  stated  that  at  no  time  does  he  believe 
that  he  ever  engaged  in  an  illegal  practice 
or  activity,  nor  does  he  possess  any  informa- 
tion that  WAGNER  ever  knowingly  partici- 
pated in  such  activities.  He  stated  that  he  re- 
calls an  incident  involving  the  purchase  of 
real  estate  in  Hawaii,  which  subsequently 
fell  through,  whereby  WAGNER  transferred 
a  note  secured  by  a  deed  of  trust,  which  prop- 
erty had  already  been  foreclosed  and  hence 
the  note  was  valueless,  but  that  when  he 
questioned  WAGNER  concerning  this,  WAG- 
NER advised  him  that  he  had  intended  to 
transfer  notes  on  property  which  was  clear 
and  that  he  had  inadvertently  transferred  the 
incorrect  notes. 

UNGER  also  stated  that  the  names 
GEORGE  E.  BARKDOLL  and  DOROTHY 
BARKDOLL  are  not  familiar  to  him  and  he 
does  not  know  these  persons.  He  advised 
that  he  was  not  aware,  in  most  cases,  what 
disposition  WAGNER  made  of  his  notes,  or 
to  whom  they  were  transferred,  if  anyone. 

He  also  stated  that  the  name  ALVIN  R. 
STEWART   is   familiar  to  him   as  a  Notary 
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Public  with  whom  WAGNER  was  associated, 
but  that  he  never  met  this  person  and  does 
not  know  what  connection,  if  any,  STEWART 
had  with  the  GRR  Development  Company. 
He  stated  that  as  he  recalls,  STEWART  at 
one  time  lived  in  Arroyo  Grande,  California, 
but  his  present  whereabouts  are  not  known. 

He  stated  that  he  has  met  PETER  CRIS- 
TALL,  a  Canadian  who  resided  at  the  Elsi- 
nore  Hotel  during  the  time  that  he,  UNGER, 
owned  the  hotel,  but  that  he  possesses  no  in- 
formation as  to  CRI stall's  whereabouts, 
other  than  that  he  probably  returned  to  Cana- 
da. He  stated  that  he  is  aware  that  CRIST  ALL 
executed  a  promissory  note,  secured  by  a 
deed  of  trust  to  property  at  Lake  Elsinore, 
amount  unknown,  to  WAGNER  for  property 
purchased  by  CRI  STALL,  and  that  as  he  re- 
calls, it  went  to  escrow  and  then  fell  through 
when  CRISTALL  made  no  payment.  He 
stated  that  he  cannot  recall  if  CRISTALL  pur- 
chased the  property  from  WAGNER,  or  him- 
self, UNGER,  but  he  believes  that  it  was 
WAGNER'S   property  which   was  purchased. 

UNGER  stated  that  he  plans  to  move  on  or 
about  September  15,  1966,  but  that  he  does 
not  know  where  he  is  going  to  move  or  how 
he  can  be  located  other  than  through  corres- 
pondence to  him  through  Post  Office  Box  290, 
Las  Vegas,  Nevada,  which  he  still  retains. 
He  stated  that  he  does  not  tell  any  relatives 
or  associates  where  he  can  be  located,  and  he 
knows  of  no  other  way  he  can  be  contacted 
after  that  date.  He  stated  that  should  the 
need  arise  to  recontact  him,  a  letter  to  him 
at  the  above  address  would  suffice  and  he 
would  arrange  a  date  for  interview. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  22680 


John  C.  Wagner,  Robert  L.  Wagner  and 
Peter  C.  Unger,  appellants 

V. 

United  States  of  America,  appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


BRIEF  FOR  APPELLEE 


STATUTES  INVOLVED 

See  Appendix. 

PRELIMINARY  STATEMENT 

John  Wagner,  Robert  Wagner  and  Peter  Unger  appeal 
from  judgments  of  conviction  entered  in  the  United  States 
District  Court  for  the  District  of  Oregon  on  August  4, 
1967  after  a  fourteen-day  trial  commencing  on  July  18, 
1967  before  the  Honorable  Robert  C.  Belloni  and  a  jury. 

Indictment  66  Cr.  265  was  filed  on  December  7,  1966, 
naming  appellants,  John  Wagner,  Robert  Wagner,  Peter 
Unger  and  eight  other  defendants  in  various  of  the  seven- 
CD 


teen  counts  charging :  conspiracy  to  violate  the  anti-fraud 
provisions  of  the  Securities  Act  of  1933,  and  the  Mail 
Fraud  Statute  (Count  I)  ;  fraud  in  the  sale  of  securities 
(Counts  II  through  VI) ;  mail  fraud  (Counts  VII  through 
XIII) ;  conspiracy  to  defraud  agencies  of  the  United  States, 
to  make  false  statements,  and  to  transport  converted  prop- 
erty interstate  (Count  XIV) ;  making  false  statements 
to  the  government  (Count  XV)  ;  and  interstate  transpor- 
tation of  converted  property  (Counts  XVI  and  XVII). 
Count  XII  was  dismissed  prior  to  trial,  and  Counts  IV  and 
VII  were  dismissed  at  the  conclusion  of  the  government's 
case.  In  addition,  certain  language  of  the  indictment  was 
stricken  at  the  conclusion  of  the  government's  case  and 
again  prior  to  submission  of  the  case  to  the  jury. 

John  Wagner  was  named  in  all  Counts  of  the  indictment. 
Robert  Wagner  was  named  in  Counts  I  and  XIV.  Peter 
linger  was  named  in  Count  I.  Prior  to  trial  the  indictment 
was  dismissed  against  William  A.  Shubin  on  the  govern- 
ment's motion,  and  Alvin  R.  Stewart  entered  a  plea  of  nolo 
contendere.  After  commencement  of  trial,  the  indictment 
was  dismissed  on  the  government's  motion  against  Andrew 
J.  Kosieris  and  the  three  corporations.  Golden  Rule  Realty 
and  Development  Co.,  Inc.,  GRR  Development,  Inc.,  and 
Pioneer  Mortgage  Bankers.  During  the  second  week  of 
trial,  Gordon  Z.  Jongeward  and  Colman  Carl  Christensen 
entered  pleas  of  nolo  contendere. 

John  Wagner  was  convicted  on  each  of  the  remaining 
fourteen  counts  of  the  indictment,  and  was  sentenced  to  a 
total  of  ten  years  imprisonment,  followed  by  five  years' 
probation,  and  fined  a  total  of  $30,000,  as  follows:  five 
years'  imprisonment  on  each  of  Counts  I  and  XIV,  to  run 
concurrently;  five  years'  imprisonment  on  each  of  Counts 
VIII,  IX,  X,  XI  and  XIII,  to  run  concurrently  with  each 
other  and  consecutively  with  the  sentence  imposed  on 
Counts  I  and  XIV;  five  years'  probation  on  Count  XV,  to 
run  consecutively  with  the  sentence  imposed  on  Counts  I, 
VIII,  IX,  X,  XI,  XIII  and  XIV;  and  $5,000  fines  on  each 
of  Counts  II,  III,  V,  VI,  XVI  and  XVII.  Robert  Wagner 
was  convicted  on  Count  I  and  acquitted  on  Count  XIV,  and 
sentenced  to  one  year's  imprisonment  and  fined  $10,000. 


Peter  linger  was  convicted  on  Count  I  and  sentenced  to 
four  years'  imprisonment. 

All  three  appellants  are  presently  at  large  on  bail  pend- 
ing the  determination  of  this  appeal. 

SUMMARY  OF  CASE 

Count  I  of  the  indictment  charged  every  defendant,  in- 
cluding John  Wagner,  Peter  Unger,  and  Robert  Wagner, 
with  conspiracy  (18  U.S.C.  371)  to  violate  the  anti-fraud 
provisions  of  the  Securities  Act  of  1933  (15  U.S.C.  77q 
(a) ),  and  the  Mail  Fraud  Statute  (18  U.S.C.  1341).  This 
Count,  as  to  which  each  of  the  appellants  was  found  guilty, 
charged  that  they  engaged  in  a  scheme  to  defraud  owners 
of  various  real  estate  interests  located  in  Oregon,  Califor- 
nia, Hawaii,  Arizona,  and  other  Western  states  during  the 
period  from  March  1963  through  December  1966.  The  es- 
sence of  the  scheme  charged  in  Count  I  was  as  follows :  The 
defendants  contrived  and  executed  a  series  of  deceptive  real 
estate  transactions  acquiring  raw  land  of  little  value  for 
the  purpose  and  with  the  intent  of  creating  worthless  and 
spurious  promissory  notes  and  trust  deeds.  They  shunted 
the  land  so  acquired  to  one  another  and  to  associates  and 
nominees  in  a  manner  designed  to  inflate  the  purported 
value  of  such  properties,  and  to  enable  them  to  create  ad- 
ditional worthless  trust  deeds  and  promissory  notes.  The 
defendants  then  used  these  worthless  securities  in  the  ac- 
quisition of  income-producing  properties  or  valuable  goods 
and  services  from  defrauded  victims  by  deceiving  such 
victims  into  believing  that  the  securities  received  in  ex- 
change for  the  property  interests  were  bona  fide  and 
valuable. 

As  a  part  of  the  scheme,  the  defendants  misrepresented 
to  victims  that  the  persons  issuing  the  promissory  notes 
and  trust  deeds  had  made  substantial  payments  and  pos- 
sessed substantial  equities  in  the  properties  covered  by 
the  trust  deeds,  and  that  interest  and  principal  payments 
on  the  promissory  notes  were  current  and  would  be  hon- 


ored  in  the  future  as  such  payments  became  due.  The  de- 
fendants intentionally  concealed  from  the  defrauded  per- 
sons that  such  promissory  notes  and  trust  deeds  were  of 
little  or  no  value,  that  the  persons  issuing  them  had  made 
no  cash  down  payments  and  had  little  or  no  equities  there- 
in, that  the  promissory  notes  were  delinquent  and  in  de- 
fault as  to  both  interest  and  principal  payments  due,  and 
that  pajonents  endorsed  on  certain  of  such  notes  were 
ficticious. 

The  defendants  carried  out  a  substantial  portion  of  their 
scheme  to  defraud  through  three  corporate  defendants. 
Golden  Rule  Realty  and  Development  Co.,  Inc.  (Golden 
Rule),  GRR  Development,  Inc.  (GRR),  and  Pioneer  Mort- 
gage Bankers  (Pioneer) .  In  this  connection  the  defendants 
gave  promissory  notes  of  Golden  Rule,  GRR  and  Pioneer  to 
the  persons  to  be  defrauded  in  full  or  partial  payment 
for  real  property  interests,  and  falsely  represented  that 
such  corporations  had  the  financial  resources  to  redeem 
the  notes,  would  assume  all  obligations  on  the  property, 
and  would  preserve  and  protect  the  seller's  equity,  when 
in  fact  the  defendants  well  knew  that  they  had  neither  the 
financial  ability  nor  the  intention  of  so  doing.  After  acquir- 
ing such  properties,  the  defendants  followed  a  pattern  of 
"milking"  or  "skimming"  the  revenues  from  the  operations 
of  the  properties,  including  current  and  advance  rentals 
from  tenants  and  the  sale  of  personal  property  thereon, 
for  their  own  personal  use  and  benefit  while  defaulting 
on  their  obligations  to  pay  mortgages,  taxes,  labor  and 
other  operating  expenses  on  the  properties. 

In  order  to  create  and  portray  the  illusion  of  wealth, 
success,  and  respectability,  the  defendants  prepared  obvi- 
ously inflated,  false  and  misleading  financial  statements, 
which  falsely  included  multi-million  dollar  assets  in  cash, 
notes  receivable,  and  real  property.  These  financial  state- 
ments were  circulated  and  disseminated  in  order  not  only 
to  acquire  additional  properties,  but  also  to  obtain  loans 
and  establish  credit  ratings. 

Counts  II  through  XIII,  as  to  which  John  Wagner  was 
found  guilty,  realleged  the  fraudulent  scheme  described 


and  contained  in  Count  I,  and  charged  separate  substan- 
tive violations  of  the  anti-fraud  provisions  of  the  Securities 
Act  (Counts  II  through  VI)  and  of  the  Mail  Fraud  Stat- 
ute (Counts  VII  through  XIII). 

Count  XIV  charged  John  Wagner,  Robert  Wagner  and 
other  defendants,  with  conspiracy  to  defraud  agencies  of 
the  United  States  (18  U.S.C.  371),  to  make  false  state- 
ments within  the  jurisdiction  of  agencies  of  the  United 
States  (18  U.S.C.  1001),  and  to  transport  in  interstate 
commerce  monies  fraudulently  obtained  and  property 
fraudulently  converted  (18  U.S.C.  2314).  Count  XIV 
alleged  that  John  Wagner  and  others  conspired  to  acquire 
properties,  including  the  Hollywood  Towne  House,  and  to 
"milk"  these  properties  of  all  available  income  and  reve- 
nues by  collecting  cash  receivables,  current  rentals,  and 
advance  rentals  on  pre-paid  long-term  leases  solicited  from 
tenants  in  exchange  for  substantial  discounts;  to  strip  the 
properties  by  selling  inventories  and  other  assets;  and 
then  to  convert  such  proceeds  to  their  own  use  and  benefit 
while  defaulting  on  their  obligations  to  make  payments  on 
mortgages  insured  or  owned  by  federal  agencies  and  to  pay 
taxes,  labor  and  other  operating  expenses  on  the  properties. 
In  furtherance  of  this  fraudulent  scheme,  the  defendants 
obtained  cashiers'  and  travelers'  checks  and  other  negoti- 
able instruments  made  payable  to  the  defendants  and  their 
nominees,  and  thereafter  transported  such  monies  in  inter- 
state commerce  knowing  such  monies  had  been  stolen,  con- 
verted and  obtained  by  fraud.  After  acquiring  possession 
and  control  of  these  properties,  the  defendants  agreed  to 
ignore  and  violate  government  regulations,  mortgage 
agreements,  and  regulatory  and  modification  agreements 
governing  these  properties,  ignored  and  refused  demands 
from  federal  agencies  for  required  monthly  income  reports; 
falsified  and  concealed  income  disbursements  in  reports 
furnished  to  federal  agencies ;  and  permitted  the  mortgages 
to  fall  into  default  and  be  foreclosed,  thereby  requiring 
the  government  to  assume  liability  thereunder. 

Count  XV,  of  which  John  Wagner  was  found  guilty, 
charged  that  he  knowingly  made  false  statements  in  a  doc- 


ument,  "Monthly  Report  for  Establishing  Net  Income," 
for  the  Hollywood  Towne  House,  submitted  to  the  Federal 
Housing  Administration.  The  false  statements  included 
the  matters  of  rent  collections,  advance  rentals  paid,  and 
cash  receipts  and  disbursements  for  the  month  of  Decem- 
ber 1965. 

Counts  XVI  and  XVII,  as  to  which  John  Wagner  was 
found  guilty,  charged  that  he  and  another  defendant  trans- 
ported personal  property  and  monies  in  interstate  com- 
merce knowing  that  such  property  and  monies  had  been 
stolen,  converted  and  obtained  by  fraud  from  the  Holly- 
wood Towne  House  and  other  real  properties. 

COUNTER  STATEMENT  OF  THE  CASE 

At  the  trial  voluminous  evidence  was  adduced  in  con- 
nection with  well  over  40  complex  real  estate  transactions 
that  the  defendants  consummated  in  furtherance  of  their 
scheme  to  defraud.  Since  both  Peter  Unger  and  Robert 
Wagner  challenge  at  length  the  sufficiency  of  the  evidence 
to  sustain  their  convictions  on  Count  I,  and  since  they  fail 
to  mention  their  activities  with  respect  to  many  of  such 
transactions  and  distort  their  roles  with  respect  to  those 
transactions  which  they  do  mention  in  their  briefs,  the 
government  feels  compelled  to  provide  a  comprehensive 
counter  statement  of  the  case. 

A.  Acquisition  of  Elsinore  Properties 

In  1963,  John  Wagner  and  Peter  Unger  began  acquiring 
raw  and  undeveloped  acreage  around  Elsinore,  California 
by  making  purchase  offers  at  attractive  prices.  If  these 
purchase  offers  were  accepted,  they  made  a  small  or  no  cash 
down  payment;  they  gave  promissory  notes  and  trust  deeds 
which  they  had  no  intention  of  honoring.  Thereafter,  the 
land  thus  acquired  v»^as  shunted  by  John  Wagner  and  Peter 
Unger  to  one  another  or  to  associates,  inflating  the  pur- 
ported value  of  the  properties  and  creating  even  more 
worthless  trust  deeds  and  promissory  notes  which  were  sub- 
sequently used   in   the   acquisition   of   income-producing 


properties  in  other  areas.  The  Elsinore  properties  acquired 
in  this  scheme  were  the  Paonessa,  Rupard  and  Evans 
Tracts. 

Paonessa  Tract 

In  April  1963,  Peter  linger  and  John  Wagner  acquired 
a  700-acre  "rock  ranch"  located  along  a  desolate  and  rocky 
canyon  (Tr.  409)'  from  Raymond  B.  Paonessa.  Paonessa 
had  acquired  the  property  in  1940  for  $1500.  Although 
Peter  Unger  and  John  Wagner  represented  themselves 
as  wealthy  and  successful  businessmen,  and  originally  of- 
fered Paonessa  $90,000  with  a  $20,000  cash  down  payment, 
all  Paonessa  finally  received  after  a  six  month  delay  was 
about  $4,200  plus  trust  deeds  (Tr.  309,  332,  338;  GX  54- 
A) .  In  June  1964  Paonessa  commenced  a  foreclosure  action 
because  of  default  in  payments  on  the  trust  deeds  (Tr. 
339).  During  1963  and  1964,  after  they  had  divided  the 
tract  into  48  parcels,  John  Wagner  and  Peter  Unger 
shunted  the  parcels  to  one  another,  to  their  wives,  and  to 
an  associate  (Tr.  339).  This  complex  shunting  operation 
was  accomplished  as  follows:  On  November  6,  1963  John 
Wagner  conveyed  an  undivided  one-half  interest  in  28 
parcels  to  his  wife  Marjorie,  and  an  undivided  one-half 
interest  in  those  same  parcels  to  Peter  Unger's  wife  Rosa 
(Doc.  #119100)  ; '  on  May  22,  1964  Rosa  Unger,  by  Peter 
Unger,  her  attorney-in-fact,  conveyed  her  interest  in  these 
and  other  parcels  to  Marjorie  Wagner  (Doc.  :5^63617)  ;  on 
October  29,  1964  Marjorie  Wagner,  by  John  Wagner  her 
attorney-in-fact,  conveyed  these  parcels  back  to  Rosa 
Unger  (Doc.  #131828) ;  and  on  November  28,  1964  John 
and  Marjorie  Wagner  again  conveyed  these  parcels  to 
Rosa  Unger   (Doc.  #142847).    Finally,  on  January  15, 


^  References  to  pages  of  the  transcript  of  proceedings  at  trial  are 

designated  "Tr.  ."  References  to  pages  of  the  transcript  of 

proceedings  prior  to  trial  are  designated  "Pre-Tr.  ,"  with  the 

date.     References    to    government    exhibits    are    designated    by 

"GX  ."    References  to  the  transcript  record  of  the  Clerk  of 
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1965,  Peter  and  Rosa  linger  issued  separate  $7,500  prom- 
issory notes  secured  by  trust  deeds  on  each  parcel  to  John 
Wagner,  a  total  of  more  than  $100,000  (Tr.  1585,  2342- 
43).  On  October  18,  1963,  John  Wagner  conveyed  16 
parcels  of  the  Paonessa  trace  to  Garth  W.  Slate,  a  retired 
army  sergeant  who  was  managing  a  motel  for  him 
and  whose  only  income  was  a  $160  monthly  pension 
(Tr.  291,  GX  274-D;  Doc.  #115341).  Slate  exe- 
cuted trust  deeds  and  promissory  notes  for  $7,500  on  each 
parcel  for  a  total  of  $120,000  (GX  274-D;  Docs.  #115341, 
120649).  Slate  testified  that  he  paid  nothing  down  and 
did  not  intend  to  make  any  payments  on  his  trust  deeds 
and  promissory  notes,  and  that  the  purpose  of  the  trans- 
action was  to  have  something  to  trade  with  (Tr.  296). 
He  further  testified  that  Peter  Unger  accompanied  John 
Wagner  when  the  deal  was  discussed. 

Rupard  Tract 

Also  during  1963,  John  Wagner  and  Peter  Unger  ac- 
quired the  96-acre  Rupard  Tract,^  following  a  course  of 
conduct  similar  to  that  involved  in  their  acquisition  of  the 
Paonessa  Tract.  This  time,  John  Wagner  represented  him- 
self to  Rupard  as  having  made  a  lot  of  money  in  South 
America  which  he  had  sent  to  Switzerland  for  safekeeping 
(Tr.  839).  Peter  Unger,  acting  as  John  Wagner's  agent, 
purchased  the  tract  for  $1,250  an  acre,  a  total  of  $120,000 
(Tr.  841).  The  tract  was  divided  into  10  parcels,  and  the 
Rupards  were  given  promissory  notes  ranging  from  ap- 
proximately $3,800  to  $30,000  which  were  secured  by  trust 
deeds  on  each  parcel  (GX  268-B,  277-A).  John  Wagner 
and  Peter  Unger  defaulted  on  payments  and  a  formal 
notice  of  default  was  filed  on  November  6,  1964.  On  April 
20, 1965,  at  the  Tustee's  sale,  John  Wagner  partly  was  fore- 
closed of  any  interest  in  the  parcels  (Tr.  827-29;  GX 
300A-1 ) .  In  order  to  create  the  appearance  of  development 
so  that  he  could  borrow  $40,000  to  $50,000  on  some  of  the 


3  The  Rupard  Tract  is  often  referred  to  as  the  Elsinore  Land 
Agency  Tract  because  the  parcels  in  these  trust  deeds  were  described 
by  reference  to  25-foot  lots  on  an  old  and  unrecorded  subdivision 
map  known  by  that  name. 


parcels,  John  Wagner  had  roads  cut  into  the  Rupard 
tract  (Tr.  367-68).  All  interest  on  the  parcels  on  which  he 
had  borrowed  was  conveyed  out  or  foreclosed  by  the 
Trustee's  sale  on  July  21,  1965  (GX  279B-1,  277A;  Doc. 
#64075;  GX  281G-1,  Doc.  #74076).  Once  again,  as  with 
the  Paonessa  Tract,  John  Wagner  and  Peter  linger  shunted 
the  Rupard  Tract  parcels  to  and  from  one  another  and 
their  wives,  with  Peter  linger  finally  executing  a  series  of 
$1250  promissory  notes  secured  by  trust  deeds  to  John 
Wagner  in  November  1964  (GX  268-B,  277-A;  Tr.  2343). 
These  conveyances  and  reconveyances  inflated  the  pur- 
ported value  of  the  property,  which  was  thereafter  carried 
on  a  balance  sheet  of  John  Wagner  at  the  incredible  value 
of  $6,525,000   (GX  42-E;  Tr.  840).* 

Evans  Tract 

In  1950  Carl  Evans  acquired  a  10-acre  tract  of  land  in 
Elsinore  (part  of  an  old  plot  known  as  the  Mutual  Benefit 
Tract)  for  cash  and  labor  totaling  $1,000  (Tr.  216).  In 
1963,  shortly  after  he  was  offered  $3,000  for  the  property, 
Evans  received  a  long-distance  telephone  call  from  Peter 
linger,  who  said  his  client  John  Wagner  would  pay  him 
$7,500  for  the  land,  with  $1,500  cash  down  and  the  balance 
in  semi-annual  payments  secured  by  a  trust  deed  (Tr. 
220-23).  Pursuant  to  Peter  Unger's  instructions,  Evans 
executed  a  grant  deed  giving  "free  and  clear"  title  to  John 
Wagner,  and  mailed  it  to  Peter  linger.  The  deed  was 
recorded  on  December  11, 1963  (GX  274-B,  Doc.  #130762) , 
but,  as  with  the  Paonessa  and  Rupard  transactions,  Evans 
never  received  any  payments,  although  he  did  receive  con- 
fusing and  evasive  correspondence  for  several  months  (Tr. 
236,  240).  In  1964,  John  Wagner  and  Peter  linger 
shunted  parcels  of  the  Evans  tract  to  one  another,  to  their 
wives  or  to  associates,  with  John  Wagner  conveying  blocks 
of  lots  to  Peter  Unger's  wife,  to  a  Canadian  named  Peter 


*  Similarly,  at  a  later  date,  Stewart  and  Golden  Rule  created 
$400,000  in  trust  deeds  on  the  Rupard  Tract  (Tr.  756;  GX  23-H, 
23-D,  23-1  to  23-CC),  which  was  then  listed  as  a  $400,000  "asset" 
on  the  corporation's  balance  sheets  (GX  312-B,  160-C). 
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Cristall,  who  was  then  staying  at  Peter  Unger's  hotel,  and 
to  a  real  estate  broker  named  D.  D.  Vance,  in  exchange 
for  purchase  money  notes  and  trust  deeds  totaling  $63,000 
(Tr.  382-86).  These  were  later  used  by  defendants  to 
purchase  properties,  but  no  payments  were  ever  made  by 
the  obligors  on  these  notes  and  trust  deeds. 

B.  Acquisition  of  Los  Angeles  Area  Properties 

As  a  result  of  their  acquisition  of  properties  in  the 
Elsinore  area  in  1963  and  1964,  John  Wagner  and  Peter 
linger  built  up  a  large  inventory  of  worthless  promissory 
notes  and  trust  deeds.  Through  grossly  exaggerated  finan- 
cial statements  based  thereon,  they  portrayed  themselves 
as  wealthy  and  successful  real  estate  entrepreneurs.  With 
this  portfolio  of  valueless  paper  they  proceeded  to  the 
Los  Angeles  area  in  November  1964  to  implement  their 
plan  to  acquire  and  "milk"  income-producing  properties. 

Lishner  Properties 

Arthur  H.  Lishner  was  having  difficulty  marketing  his 
three  luxury  residences  located  in  Beverly  Hills,  and  was 
unable  to  obtain  "take-out"  loans  to  pay  off  his  interim 
financing  (Tr.  244).  In  November  1964,  John  Wagner, 
representing  himself  as  extremely  wealthy,  showed  Lishner 
clippings  about  the  "real  estate  boom"  in  Elsinore  and  told 
him  that  he  (Wagner)  would  have  no  trouble  getting  loans 
on  the  houses  (Tr.  245-46,  249).  John  Wagner  acquired 
grant  deeds  to  these  properties,  which  he  immediately 
recorded,  purportedly  to  facilitate  his  getting  loans,  by 
representing  to  Lishner  that  he  would  assume  all  obliga- 
tions and  by  giving  him  as  "consideration"  six  $7,500 
promissory  notes  executed  by  Slate  and  secured  by  trust 
deeds  on  Paonessa  Tract  parcels  (Tr.  284).  John  Wagner 
told  Lishner  that  Slate,  the  obligor,  was  a  retired  army 
colonel,  and  showed  him  a  payment  book  which  falsely 
reflected  current  monthly  payments  on  each  note  (GX 
339-A ) .  The  transaction  was  placed  in  escrow.  John  Wag- 
ner moved  into  one  of  the  houses  after  representing  that 
he  was  going  to  buy  one  for  his  son  and  that  Peter  Unger, 
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"a  man  of  great  affluence,"  was  going  to  buy  the  other 
(Tr.  250) .  Lishner  had  his  attorney  write  to  John  Wagner 
to  confirm  the  agreement,  and  to  Slate  to  confirm  his  pay- 
ment record  (GX  944;  Tr.  276).  Slate's  first  response 
was  ambiguous  and  uninformative  (GX  94-F;  Tr.  271). 
Four  subsequent  letters  went  unanswered.  In  February 
1965,  at  a  time  when  Lishner  had  been  under  increasing 
pressure  from  banks  to  pay  off  his  loans,  Peter  Unger  con- 
tacted him  and  represented  that  he  was  going  to  take  over 
in  place  of  John  Wagner  and  close  the  escrow  (Tr.  256). 
At  that  time,  Peter  Unger  had  been  living  in  one  of  the 
houses  and  had  leased  and  collected  $300  monthly  rentals 
on  each  of  the  other  two  houses  (Tr.  261).  Peter  Unger 
never  completed  the  escrow  and  Slate,  who  was  not  a  form- 
er army  colonel  but  a  former  army  sergeant  receiving  a 
$160  monthly  pension  never  made  any  payments  nor  did  he 
ever  intend  to  make  such  payments  with  respect  to  the 
trust  deed  arrangement  he  had  entered  into  with  John 
Wagner  (Tr.  262,  283,  291,  294,  296).  As  a  result,  the 
banks  foreclosed  on  the  properties  and  Lishner,  the  de- 
frauded seller,  lost  his  houses. 

Rubel  Transaction 

During  the  same  period,  John  Wagner,  representing  to 
Rauel  Rubel,  a  furniture  dealer,  that  he  had  invested  all 
the  money  from  the  sale  of  his  South  American  steel  mill  in 
real  estate,  offered  to  trade  Elsinore  properties  for  ap- 
proximately $8,700  worth  of  Rubel's  furniture  for  the 
Lishner  houses  he  and  his  son  were  then  occupying  (Tr. 
482).  Rubel  delivered  the  furniture  but  never  got  John 
Wagner's  worthless  deed  to  title  to  Elsinore  properties. 
Rubel  was  never  paid  for  his  furniture.  When  he  went  to 
reposses  the  furniture,  both  the  furniture  and  John  Wag- 
ner were  gone  (Tr.  487). 

C.  Acquisition  of  Pismo  Beach,  Arroyo  Grande  and  Santa 
Maria,  California  Properties 

In  late  1964,  at  about  the  same  time  they  were  operating 
in  Beverly  Hills,  John  Wagner  and  Peter  Unger,  with  their 
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inventory  of  worthless  promissory  notes  and  trust  deeds 
and  their  false  financial  statements,  moved  to  another 
area  of  California,  namely  Pismo  Beach,  Arroyo  Grande 
and  Santa  Maria.  John  Wagner,  with  Peter  Unger  as  his 
agent  appeared  in  the  offices  of  Golden  Rule,  a  real  estate 
business  operated  by  defendants  Christensen  and  Jonge- 
ward  (Tr.  587).  Again  playing  the  role  of  a  millionaire 
interested  in  acquiring  large  acreage,  John  Wagner  showed 
Christensen  and  Jongeward  a  balance  sheet  indicating  his 
net  worth  at  several  million  dollars  (Tr.  749).  Shortly 
thereafter,  Christensen  and  Jongeward  were  arranging 
real  estate  deals  for  John  Wagner  and  Peter  Unger  fin- 
anced with  the  worthless  promissory  notes  and  trust  deeds. 

Harris  Properties 

In  December  1964,  John  Wagner  acquired  a  group  of 
income-producing  duplex  and  triplex  properties  from  Ellis 
Harris  by  agreeing  to  assume  substantial  mortgage  pay- 
ments and  by  assigning  to  him  nine  of  the  $650  promissory 
notes  and  trust  deeds  executed  by  Vance  to  John  Wagner 
on  the  Evans  Tract  parcels  (Tr.  45;  GX  273-A,  273-J; 
Docs.  #151694, 151970  and  16468) .  Harris  was  falsely  told 
that  payments  on  the  trust  deeds  were  current  and  that  the 
parcels  were  being  developed.  (Tr.  32,  45)  This  deal  was 
arranged  by  Christensen,  who  introduced  John  Wagner  to 
the  Harrises  as  a  wealthy  and  well-known  developer  (Tr. 
30).  Once  again,  as  with  their  other  acquisitions,  John 
Wagner  and  Peter  Unger  shunted  the  duplex  and  triplex 
properties  to  one  another  in  a  confusing  series  of  trans- 
actions, generating  more  trust  deeds  and  constantly  in- 
flating the  purported  value  of  the  properties.  Unknown  to 
Harris,  the  grantee  in  the  deeds  signed  by  Harris  was 
changed  from  John  Wagner  to  Peter  Unger  (Tr.  37:  GX 
109-1,  109-X,  109-DD).  Peter  Unger  then  deeded  the 
properties  back  to  John  Wagner  (Tr.  40-42;  GX  109-J, 
109-Z,  109-FF),  who  issued  second  trust  deeds  to  Peter 
Unger  (Tr.  43;  GX  109-HH,  109-BB,  IIC,  IID.  UN). 
Peter  Unger  admitted  that  he  received  an  $18,000  trust 
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deed  on  the  Harris  duplexes  from  John  Wagner,  and  that 
he  then  discounted  it  for  $7,500  (Tr.  2417). 

Harris  and  Christensen  had  co-owned  an  apartment 
building  known  as  the  Harbor  Lights,  and  Harris  had 
recently  sold  his  65%  interest  in  that  property  to  Christen- 
sen for  cash  and  an  $8,000  promissoiy  note  (Tr.  55,  83). 
In  arranging  the  sale  of  the  Harris  duplexes  and  triplexes, 
Christensen  told  Harris  that  he  had  sold  the  Harbor  Lights 
apartments  to  John  Wagner  (Tr.  30).  However,  Christen- 
sen had  conveyed  title  to  the  Harbor  Lights  to  Peter 
Unger,  who  then  conveyed  title  to  John  Wagner  in  ex- 
change for  a  $45,000  second  trust  deed  (Tr.  56-57;  GX  109- 
G).  Thereafter,  John  Wagner  listed  the  Harbor  Lights 
on  his  financial  statement  at  a  value  of  $240,000  and 
showed  no  liability  for  the  mortgage  payments  or  trust  deed 
obligations  he  had  assumed  (Tr.  60;  GX  327B,  327C). 
John  Wagner  collected  approximately  $1,400  monthly  in 
rentals  on  the  Harris  duplexes  and  triplexes,  but  did  not 
pay  any  of  the  properties'  outstanding  obligations.  Vance, 
the  obligor  on  the  trust  deeds  given  in  payment  to  acquire 
the  properties,  made  no  payments  and  never  answered 
Harris'  inquiries  (Tr.  48-49).  This  resulted  in  a  bank 
foreclosure  action  with  Harris  losing  his  equities  in  the 
properties  (Tr.  58,  116). 

Shorts  Property 

Additional  property  was  acquired  with  John  Wagner  and 
Peter  Unger's  portfolio  of  worthless  Elsinore  trust  deeds 
and  promissory  notes  from  an  elderly  couple,  Charles  H. 
Shorts  and  his  wife.  Golden  Rule  salesman,  and  defendant, 
Stewart  contacted  the  Shorts  to  arrange  a  deal  involving 
the  sale  of  their  Blue  Seven  Motel  at  Pismo  Beach,  which 
was  heavily  encumbered  by  first  and  second  trust  deeds, 
and  their  subsequent  purchase  of  a  house  with  the  pro- 
ceeds (Tr.  138-140) .  Stewart  represented  to  the  Shorts  that 
John  Wagner,  now  a  purported  millionaire  land  specu- 
lator from  Los  Angeles,  would  pay  them  for  their  interest 
in  the  Motel  with  trust  deeds  which  were  "good  as  gold," 
that  John  Wagner  would  assume  all  obligations  and  that 
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they  could  then  use  the  trust  deeds  to  buy  a  house  (Tr. 
140).  In  exchange  for  the  deed  to  the  Motel,  John  Wagner 
assigned  to  the  Shorts  eight  of  the  $1,250  trust  deeds  which 
Peter  Unger  had  issued  to  him  on  the  Evans  Tract  parcels, 
after  having  assured  Stewart  that  payments  by  Peter 
Unger  were  current  (Tr.  144,  750).  Thereafter,  although 
John  Wagner,  through  his  son,  collected  the  Motel's  receipts 
of  about  $420  a  month,  he  did  not  make  the  required  mort- 
gage payments  with  the  result  that  the  Motel  mortgage  was 
foreclosed  (Tr.  147).  Peter  Unger  made  no  payments  on 
the  Evans  Tract  trust  deeds  given  by  John  Wagner  to  the 
Shorts,  and  never  answered  the  Short's  letter.  In  addition, 
Stewart  had  arranged  for  the  Shorts  to  purchase  a  house 
in  Oceano.  John  Wagner  had  acquired  this  house  along 
with  four  other  properties  in  the  Arroyo  Grande  area  from 
Christensen  and  Jongeward  in  March  1965  by  agreeing 
to  assume  the  outstanding  first  mortgage  obligations  on 
each  and  by  giving  them  promissory  notes  and  trust  deeds 
in  payment  for  their  equities  (Tr.  186-90;  GX  223-A,  331- 
A,  331-B).''  Before  the  escrow  which  had  been  opened  for 
the  sale  to  Shorts  could  close,  the  bank  foreclosed  on  the 
house  because  of  John  Wagner's  default  in  mortgage  pay- 
ments, despite  two  warning  letters  from  the  escrow  agent 
(Tr.  147,  183,  184,  199,  205). 

Smith  Property 

In  January  1965,  Christensen  and  Jongeward  attempted 
to  acquire  another  income-producing  property,  a  resort 
motel  in  Oceano  from  William  B.  Smith  for  $100,000  in 
the  Evans  Tract  trust  deeds  which  Peter  Unger  had  issued 
to  John  Wagner  (Tr.  161;  GX  42-A  to  42-G).  Smith  was 
told  that  Peter  Unger's  trust  deeds  would  be  backed  by 
John  Wagner,  who  had  lots  of  money  and  who  was  a  joint- 
venturer  with  him  on  the  project  (Tr.  172).  Smith  was 
given  personal   balance   sheets  of  John   Wagner   which 


5  These  promissory  notes  and  trust  deeds  appeared  as  assets  on 
GRR's  June  1,  1965  balance  sheet  (GX-59-A),  even  though  all 
first  mortgages  were  then  in  default  and  were  eventually  foreclosed 
(GX340-A;  Tr.  199). 
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showed  his  net  worth  to  be  more  than  $20,000,000  (GX 
42-E,  42-H;  Tr.  161-62 ).«  The  attempted  acquisition  was 
unsuccessful  when  Smith's  investigation  of  the  Evans 
Tract  revealed  that  what  Christensen  had  represented  as 
lake-front  property  was  in  reality  unimproved  and  desolate 
land  (Tr.  164). 

D.  Acquisition  of  Elko,  Nevada  Property — Golden  Rule 
Realty  and  Development  Co.,  Inc. 

In  early  1965,  Golden  Rule  became  a  vehicle  for  further 
implementation  of  the  fraudulent  scheme  to  execute  de- 
ceptive real  estate  transactions  using  the  valueless  trust 
deeds  and  promissory  notes  created  by  John  Wagner  and 
Peter  linger  in  their  acquisition  of  the  Elsinore  properties. 
Through  Golden  Rule,  the  defendants  generated  additional 
spurious  paper  for  use  in  the  acquisition  of  more  properties 
and  in  the  creation  of  false  financial  statements.  Thus,  in 
February  1965,  John  Wagner  joined  Christensen  and 
Jongeward  as  one-third  owner  and  Chairman  of  the  Board 
of  Golden  Rule  (Tr.  2160-62). 

Ruby  View  Trailer  Estates 

In  February  1965,  Peter  Unger  acting  for  John  Wagner, 
acquired  "sight  unseen"  about  160  acres  of  barren  sage- 
brush, originally  subdivided  into  720  lots  and  known  as  the 
Ruby  View  Trailer  Estates,  on  the  outskirts  of  Elko, 
Nevada  from  Mark  Norda  for  $271,225  in  trust  deeds  exe- 
cuted by  John  Wagner  on  the  property  (Tr.  42,  613). 
Norda  had  acquired  the  property  just  before  that  time 
from  Bennett  Hymes  for  the  considerations  of  a  used 
Bently  valued  at  less  than  $2000  and  the  assumption  of 
the  $2700  balance  on  the  original  purchase  mortgage  (Tr. 
607 ) .  In  a  shunting  pattern  aimed  at  creating  more 
worthless  paper,  John  Wagner  conveyed  the  fee  to  Golden 
Rule  in  exchange  for  other  trust  deeds  on  certain  Ruby 


®John  Wagner  listed  the  Rupard  Tract,  recently  acquired  for 
$120,000,  at  the  fantastic  value  of  $6,525,000,  but  omitted  the  lia- 
bility for  the  unpaid  purchase  price  which  was  then  in  default 
(GX  42-E,  42-H). 
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View  lots,  some  of  which  he  then  assigned  to  Peter  Unger. 
Golden  Rule  then  conveyed  the  fee  on  other  lots  to  Stewart 
in  exchange  for  approximately  $326,000  in  additional  trust 
deeds  on  the  property.'  This  Elko  property,  which  was 
valued  at  no  more  than  $6400  (Tr.  634)  and  which  was 
acquired  by  Peter  Unger  and  John  Wagner  with  absolutely 
no  cash  investment,  was  listed  in  the  financial  statements 
of  Golden  Rule  for  March  31  and  June  1,  1965  as  a 
$700,000  asset  (GX  59-A,  160-A).  The  financial  statement 
for  November  1,  1965  lists  374  of  the  700  lots  in  Elko  as 
"developed  realty,"  again  at  the  incredible  value  of  $1000 
each,  a  total  of  $374,000,  and  lists  Stewart's  trust  deeds  for 
$326,000  as  "notes  receivable"  (GX  59-B).  The  financial 
statement  for  June  1,  1966  lists  only  Stewart's  trust  deeds, 
now  described  as  "2nd  Trust  Deeds  on  326  lots  Ruby  View 
Estates,  Elko,  Nevada,"  and  shows  $3260  a  month  income 
thereon  (GX  160-E;  Tr.  760). 

Creation  of  More  Valueless  Paper — 
Rupard  Tract  Revisited 

In  early  1965  Stewart  was  again  used  as  a  "straw"  to 
create  additional  trust  deeds  on  the  Rupard  Tract.  John 
Wagner  and  Peter  Unger  had  acquired  the  Rupard  Tract 
for  $120,000  in  worthless  and  dishonored  promissory  notes 
and  trust  deeds  which  ultimately  resulted  in  foreclosure  of 
their  interest  in  April  1965.  Stewart  placed  in  escrow  a 
deed  to  Golden  Rule  for  200  lots  in  the  Rupard  Tract,  even 
though  he  had  no  title  to  convey,  in  exchange  for  twenty 
$20,000  trust  deeds  issued  by  Golden  Rule  to  him  (GX 
23-B,  23-C,  23-D,  23-H;  Tr.  757).  He  then  assigned  this 
$400,000  in  trust  deeds  back  to  Golden  Rule  (GX  23-1  to 
23-CC;  Tr.  756),  which  then  listed  them  on  its  financial 
statements  of  March  31  and  November  1,  1965  as  "free  and 
clear"  assets  of  $400,000  (GX  312-B,  160-C;  Tr.  757-58). 


^  Stewart  admitted  he  was  told  that  he  would  never  have  to  make 
any  of  the  required  $3260  monthly  payments,  and  that  he  never 
intended  to  because  he  would  have  been  unable  to  do  so   (Tr.  760, 

773). 
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E.  Golden  Rule  Moves  to  San  Francisco — GRR 
Development,  Inc.  Is  Formed 

In  March  1965,  the  center  of  operations  of  Golden  Rule 
was  transferred  to  San  Francisco,  where  the  corporate 
name  was  changed  to  GRR  Development,  Inc.  (GRR), 
and  bank  accounts  were  opened  (Tr.  498,  501,  509).  This 
phase  of  the  defendants'  activities  encompassed  the  appli- 
cation for  credit  at  San  Francisco  banks  using  false 
financial  statements  which  omitted  all  liabilities  and 
showed  only  millions  of  dollars  in  assets  from  the  owner- 
ship of  Elsinore,  Elko  and  Hawaiian  properties  and  trust 
deeds  (GX  312-B,  337-A-l,  337-B-l;  Tr.  502-505,  509-12, 
523,  563,  566.^  Similarly,  false  financial  statements  sub- 
mitted to  Dun  &  Bradstreet  flagrantly  represented  a  net 
worth  increasing  from  $1,000,000  to  nearly  $10,000,000 
(GX  160B,  160C;  Tr.  547-48).  After  establishing  "re- 
spectable" credit  and  banking  references,  the  defendants 
continued  to  broaden  their  deceptive  real  estate  operations. 

Temelec  Project 

In  May  1965,  GRR  entered  into  negotiations  for  the  pur- 
chase of  a  1000-home  retirement  project  on  180  acres  north 
of  San  Francisco,  known  as  Temelec,  Inc.,  with  Claxton, 
Weiss  &  Associates,  its  financially  over-extended  contrac- 
tors (Tr.  555).  Claxton  and  Weiss  agreed  to  assign  their 
stock  to  GRR,  subject  to  the  California  Corporation  Com- 
missioner's approval,  and  project  assistance,  in  ex- 
change for  John  Wagner,  Christensen  and  Jonge- 
ward's  "hold  harmless"  agreement  and  $10,000.00 
worth  of  Vance's  Evans  Tract  trust  deeds  in  con- 
sideration for  their  technical  assistance  as  contractors 
on  the  project.  In  addition,  GRR  agreed  to  assume  Claxton 
and  Weiss'  obligations  on  the  property.  The  stock  transfer 
transaction  was  never  completed  (Tr.  566).  Nevertheless 
GRR  immediately  added  the  property  to  its  financial  state- 
ment for  June  1,  1965  as  an  asset  of  $3,600,000,  and 
showed  liabilities  of  only  $36,000  thereon,   and  further 


8  For  a  discussion  of  the  implementation  of  the  fraudulant  scheme 
in  Hawaii  see  Part  F,  infra. 
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noted  that  GRR  would  start  the  second  phase  of  the  project 
within  two  weeks  and  would  complete  a  golf  course  and 
1000  homes  within  18  months  (GX  59 A,  160B).  In  fact, 
the  land  itself,  listed  at  a  value  of  $2,880,000  by  GRR,  was 
worth  at  best  only  $900,000;  the  liabilities  were  about 
$500,000 ;  and  the  proposed  development  was  never  under- 
taken (Tr.  565) .  In  addition,  despite  John  Wagner's  assur- 
ances that  payments  on  the  trust  deeds  were  current, 
Claxton  and  Weiss  received  no  payments  from  Vance,  the 
obligor,  and  received  no  replies  to  their  letters  to  him 
(Tr.  561). 

F.  GRR  Activities  in  Hawaii 

With  their  vast  inventory  of  worthless  paper  and  a  false- 
ly created  image  of  wealth  and  success,  the  defendants 
shifted  to  Hawaii  to  acquire  and  "milk"  more  income-pro- 
ducing properties.  It  was  during  this  Hawaiian  phase, 
embracing  the  acquisition  of  the  Aloha  Estates,  that  Robert 
Wagner  became  an  active  participant  in  the  fraudulent 
scheme  along  with  John  Wagner,  Peter  linger,  Christen- 
sen,  Jongeward  and  Stewart. 

Acquisition  of  Aloha  Estates 

Robert  Wagner  was  a  member  of  the  nine-stockholder 
coordinating  committee  which  directed  the  affairs  of  Aloha 
Estates,  part  of  a  large  land  development  on  the  "big 
island"  of  Hawaii.  Its  owners,  a  group  of  real  estate  in- 
vestors in  three  corporations,  were  having  difficulty  making 
mortgage  payments  and  carrying  on  the  development  pro- 
gram. Robert  Wagner  was  also  the  resident  manager  of 
Aloha  Estates.  He  and  Robert  Thomas,  another  member 
of  the  coordinating  committee,  held  interests  in  a  $33,000 
second  mortgage  on  the  property  which  they  had  received 
for  performing  engineering  services  as  Pack  &  Associates. 
In  April  1965,  through  a  real  estate  broker  named  Ship- 
man,  GRR  offered  to  purchase  173  lots  in  Aloha  Estates 
for  a  $203,780  promissory  note  secured  by  a  purchase 
money  mortgage.  The  Hawaiian  investors,  after  receiving 
GRR's  financial  statement  for  March  1,  1965,  accepted  the 
offer  and  deeded  the  lots  to  GRR,  with  monthly  payments 
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on  the  promissory  note  scheduled  to  begin  in  June  1965 
(GX  81-D,  275-B,  201-00,  201-NN;  Tr.  850,  851,  855, 
866).  When  GRR  failed  to  make  payments  for  June  and 
July  1965,  the  coordinating  committee  sent  Robert  Wagner, 
who  had  had  the  major  responsibility  for  negotiating  the 
deal  for  the  Hawaiians,  to  the  mainland  to  seek  a  rescis- 
sion (Tr.  867-68).  On  August  13,  1965,  Robert  Wagner 
reported  back  to  the  coordinating  committee  that  GRR 
would  not  deed  back  the  properties  because  the  $33,000 
second  mortgage  to  Pack  &  Associates  had  not  been  pre- 
viously disclosed.^  He  then  transmitted  to  the  committee 
GRR's  offer  to  exchange  50^  in  trust  deeds  on  properties  in 
Elsinore,  California  and  Elko,  Nevada  for  $1  in  stock  in 
the  Hawaiian  investors'  corporations  which  held  Aloha 
Estates  (Tr.  869).  According  to  the  committee  members, 
Robert  Wagner  told  them  that  he  had  seen  the  Elsinore 
properties;  that  the  land  was  "a  going  development"  (Tr. 
888),  "fully  developed"  (Tr.  921),  "beginning  to  develop" 
(Tr.  869),  and  "under  development"  (Tr.  953) ;  and  that 
lots  were  improved  and  the  developer  was  building  homes 
on  them  (Tr.  912).  He  also  told  them  that  the  trust  deeds 
offered  in  exchange  by  GRR  were  good  and  valid,  and  that 
payments  were  being  made  on  them  (Tr.  899,  928).  He 
then  distributed  an  out-dated  brochure  describing  the 
Elsinore  area  without  mentioning  that  the  brochure,  was 
not  current  (GX  323-A;  Tr.  889-90). 

In  response  to  Robert  Wagner's  August  14, 1965  letter  to 
John  Wagner  requesting  that  a  GRR  representative  pre- 
sent the  offer  to  the  Hawaiian  investors  (GX  201-D), 
Christensen  met  with  the  investors  on  August  27,  1965, 
told  them  of  GRR's  exchange  offer  and  produced  a  sample 
trust  deed  showing  current  payments  (Tr.  871) .  Christen- 
sen explained  that  the  exchange  offer  involved  first  trust 
deeds;  that  the  land  was  being  developed  by  a  contractor; 


^  Robert  Wagner  admitted  that  he  deliberately  concealed  this 
mortgage  during  the  negotiations  because  he  "wanted  a  little 
pawn,"  but  that  his  intention  to  remove  it  was  thwarted  when  the 
Internal  Revenue  Service  placed  a  lien  on  Thomas'  interest  (Tr. 
2568) . 
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and  that  the  trust  deeds  would  be  paid  off  as  the  houses 
were  sold  (Tr.  891,  912).  After  Christensen  left  the  room, 
Robert  Wagner  stated  that  he  had  checked  with  a  financial 
institution  around  Riverside  where  the  payments  were 
purportedly  made,  and  represented  that  they  w^ere  current 
(Tr.  871)."  Following  these  convincing  performances  of 
Robert  Wagner  and  Christensen,  nearly  all  the  Hawaiian 
investors  agreed  to  accept  the  GRR  trust  deeds  for  their 
stock,  and  an  escrow  was  opened  to  accomplish  the  ex- 
change (GX  111-A  to  111-AA;  Tr.  998).  Thus,  with  the 
indispensable  assistance  of  Robert  Wagner,  GRR  acquired 
Aloha  Estates  by  giving  the  Hawaiians  the  worthless  trust 
deeds  executed  by  Peter  linger  on  the  Rupard  Tract  par- 
cels, and  the  equally  valueless  trust  deeds  executed  by 
Vance  on  the  Evans  Tract  property  (GX  268-B;  GX  93-S, 
Tr.  1016;  GX  82-A,  82-B;  Tr.  891;  GX  88-A,  Tr.  873;  GX 
90-A,  90-B,  Tr.  953).  Neither  Peter  linger  nor  Vance 
made  any  payments  on  the  trust  deeds,  and  neither  replied 
to  any  letters  written  to  them  by  the  Hawaiians  ( Tr.  892- 
94,  922,  930,  954,  1016). 

While  Robert  Wagner  was  inducing  his  fellow  Hawaiian 
investors  to  accept  GRR's  exchange  offer,  and  thereafter, 
he  concealed  from  them:  that  he  was  assisting  John 
Wagner,  Peter  linger  and  Christensen  in  May  1965  in 
seeking  acquisition  of  distress  properties  (Tr.  2564,  2505; 
GX  201-A)  ;  that  he  transferred  his  interest  in  the  second 
mortgage  of  Pack  &  Associates  on  Aloha  Estates  to  John 
Wagner  in  July  1965  in  exchange  for  trust  deeds  on  Los 
Angeles  apartment  houses  which  he  attempted  to  sell  for 
cash  with  the  help  of  Peter  linger  and  which  he  later 
attempted  to  have  John  Wagner  sell  for  an  equity  in  a 
residence  in  Portland,  apparently  in  anticipation  of  his 
working  for  GRR  there   (GX  2dl-F;  Tr.  2496-97,  2499, 


1"  Thomas  was  not  present  at  this  meeting,  but  he  was  con- 
tacted by  Robert  Wagner,  John  Wagner  and  Christensen  in  Sep- 
tember 1965.  Robert  Wagner  then  told  him  that  the  Elsinore 
properties  were  good,  and  that  his  check  at  the  institution  where 
payments  were  being  made  showed  that  six  or  seven  payments 
had  been  made  and  were  current  (Tr.  939). 
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2503-2504)  ;  that  in  about  August  1965,  he  attempted  to 
arrange  a  bank  loan  to  finance  a  deal  involving  his  pur- 
chase of  a  second  unit  of  lots  in  Aloha  Estates  and  its  sub- 
sequent sale  to  GRR  for  approximately  $430,000  (GX  201- 
E,  201-G,  201-H,  591-G;  Tr.  2507-2508,  2562-70);  that 
during  September  1965  he  wrote  John  Wagner  v^ith  respect 
to  his  employment  with  GRR  in  Portland  (GX  201-F,  201- 
G;  Tr.  2512,  2555)  ;  and  that  in  early  October  he  wrote  to 
John  Wagner  that  "I  have  spent  much  time  and  money 
getting  the  Aloha  Estates  deal  to  this  point  and  I  really 
need  help.  I  must  be  able  to  count  on  something  very  soon." 
(GX  201-G;  Tr.  1076,  2511). 

Lulling  Activities 

Subsequent  to  the  acceptance  of  GRR's  exchange  offer, 
Robert  Wagner  and  Peter  Unger  continued  to  lull  investors 
concerning  this  transaction.  For  example,  A.  Lee  Brown, 
a  Hawaiian  investor  who  had  received  no  reply  to  his  let- 
ters to  Peter  Unger,  received,  to  his  amazement,  an  offer  to 
purchase  his  house  from  Peter  Unger,  representing  him- 
self as  President  of  Aloha  Development,  Inc.  (Tr.  904,  906; 
GX  324-A).  Unaware  that  Brown  held  his  trust  deeds, 
Peter  Unger  met  with  Brown  in  January  1966  and  de- 
scribed the  great  financial  worth  and  extensive  holdings  of 
his  corporation  and  explained  that  it  was  his  method  of 
operation  not  to  deal  in  cash  (Tr.  907) .  When  Brown  con- 
fronted him  about  his  trust  deeds,  Peter  Unger  admitted 
he  had  made  no  payments  and  said  he  believed  he  wasn't 
obligated  to  do  so  until  January  1966  (Tr.  908).  The  next 
day  Peter  Unger  left  Brown  a  note  and  a  $20  check  for 
the  January  payment.^^  Brown,  receiving  no  subsequent 
payments,  then  called  a  meeting  of  some  of  the  Hawaiian 
investors,  including  Robert  Wagner,   to  tell   of  his  en- 


11  The  note  stated :  "I  think  the  payments  have  been  made  to  Mr. 
Wagner  through  December  1965.  I  will  check  my  papers  on  the 
mainland.  Please  send  payment  book,  Pete."  (GX  288-A).  In  a 
similar  manner,  Peter  Unger  lulled  Hawaiian  investor  Mrs.  Marie 
King  into  believing  she  would  receive  future  payments  by  virtue  of 
his  contacting  John  Wagner  (Tr.  1211). 
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counter  with  Peter  Unger  and  expressed  his  opinion  that 
Peter  Unger  was  a  "con  man."  Robert  Wagner,  falsely- 
denying  that  he  knew  anything  about  Peter  Unger  or  that 
he  had  even  met  him,  cautioned  Brown  against  calling  him 
a  "con  man"  (Tr.  911,941). 

While  on  several  occasions  Robert  Wagner  advised  his 
friends  in  Hawaii  that  Peter  Unger  and  John  Wagner  were 
"shysters"  and  wholly  untrustworthy,^-  he  nevertheless 
continued  to  associate  with  them  and  for  many  months 
thereafter  participated  in  their  activities.  After  his  re- 
turn from  the  mainland  in  December  1965,  Robert  Wagner 
and  Peter  Unger,  now  in  control  of  Aloha  Estates,  opened 
a  bank  account  for  Aloha  Development,  Inc.  at  the  Bank  of 
Hawaii,  listing  Robert  Wagner  as  president  and  Peter 
Unger  as  vice-president  (GX  321-C).   Thereafter  proceeds 


12  Charles  Voight,  holder  of  the  first  mortgage  on  Aloha  Estates, 
told  Robert  Wagner  that  he  had  just  received  a  letter  from 
Christensen  advising  him  that  he  had  just  lined  up  a  group  of 
Phoenix,  Arizona  investors  who  were  interested  in  developing 
the  Aloha  Estates  project  (GX  297-E;  Tr.  1929).  Robert  Wagner 
then  said  that  since  he  was  going  to  the  mainland  to  check  on  the 
trust  deeds  his  group  had  received  from  GRR,  he  would  also  check 
on  the  Phoenix  deal  for  Voight.  Upon  his  return  from  the  main- 
land in  December  1965,  Robert  Wagner  advised  Voight  that  the 
trust  deeds  were  "phonies",  that  the  people  did  not  own  the  land 
and  that  no  money  had  been  paid  do-\^Ti  (Tr.  1931,  2485).  Further, 
David  Oppenheimer,  an  Hawaiian  investor  who  relied  upon  Robert 
Wagner  in  accepting  the  GRR  exchange  offer,  received  a  letter 
from  Robert  Wagner  dated  February  16,  1966,  stating: 

I  cannot  say  that  I  am  very  surprised  to  find  out  that  the 
TD's  are  phony.  ...  As  far  as  taking  legal  action  against  the 
shysters,  I  really  an  not  interested  in  participating  for  a 
number  of  reasons.  The  first  being  that  I  don't  think  that  it 
would  be  financially  worth  the  while.  Secondly,  I  do  not  think 
that  California  law  would  work  fast  enough  to  help  us.  By  this 
I  mean  that  by  the  time  you  got  the  thing  to  court  and  found 
Wagner,  it  would  be  1999.  Thirdly,  if  I  put  the  same  amount 
of  time,  money  and  effort  into  something  constructive,  I  would 
then  make  up  my  loss  many  times  over.  Fourthly,  Wagner 
would  in  all  probability  countersue  because  of  Thomas'  liens  on 
the  property.  From  the  very  start,  we  sold  a  clouded  piece  of 
property  to  them,  so  who  really  was  at  fault  from  the  start? 
If  further  events  take  place,  please  notify  me  of  them.  Yours 
very  truly,  Bob.  (GX  93-PP,  Tr.  2572-73) 
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from  lot  sales  were  deposited  in  this  account,  and  both  of 
them  made  withdrawals  for  their  personal  use  and  bene- 
fit (Tr.  1001,  2495).  In  February  1966,  Peter  Unger  be- 
came disenchanted  with  the  operation  of  Aloha  Estates 
and  Robert  Wagner  gained  complete  control;  but  he  was 
unable  to  prevent  foreclosure  on  the  first  mortgage,  and 
Aloha  Estates  was  taken  over  by  a  Commissioner  in  March 
1966  (Tr.  1069-75). 

In  addition,  Robert  Wagner  worked  with  Peter  Unger  on 
numerous  real  estate  transactions  in  Hawaii,  at  a  time 
w^hen  he  knew  the  deception  practiced  on  the  Hawaiians. 
One  such  transaction  involved  Benjamin  Michael,  who  had 
advertised  his  $70,000  home  and  lots  for  sale  in  January 
1966.  Peter  Unger  and  Robert  Wagner,  represented  them- 
selves as  wealthy  and  successful  real  estate  operators  act- 
ing on  behalf  of  Christensen,  president  of  GRR,  a  com- 
pany which  had  over  $7.5  million  in  assets  and  offered 
to  purchase  Michael's  house.  (Tr.  1059).  After  Michael 
agreed  to  the  offer,  Peter  Unger,  who  was  to  make  the  pay- 
ments until  Chistrensen  had  the  papers  drawn  up,  moved 
into  the  house  in  February  1966.  Peter  Unger  made  the 
payments  for  February  and  March  1966,  and  then,  as  he 
had  previously  done  with  the  Lishner  property,  leased  the 
house  for  $200  a  month.  When  no  papers  were  forth- 
coming, Michael  telephoned  Christensen  who  told  him  not 
to  worry  and  that  he  would  back  up  any  deal  made  by 
Peter  Unger.  Michael  heard  nothing  further  from  Christ- 
ensen, but  Peter  Unger  wrote  him  reassuringly  on  March 
1,  1966,  offering  in  payment  a  second  mortgage  on  a  resi- 
dence he  had  purchased  in  December  1965  from  Langston  " 
in  Phoenix  with  phony  Elsinore  trust  deeds  (GX  600,  Tr. 
2449).  Peter  Unger  again  wrote  Michael  on  March  8, 
1966,  explaining  that  GRR  and  Robert  Wagner  were  at- 
tempting to  buy  the  Pacific  Empress  Hotel  which  he 
(Unger)  would  probably  run,  and  that  Christensen,  who 
had  been  in  Jamaica,  would  take  care  of  the  papers  on  his 
(Michael's)  house  in  a  few  days  (GX  370-A;  Tr.  1063). 
Michael  never  received  the  papers  or  any  payments  (Tr. 


^3  For  a  discussion  of  this  acquisition  see  Part  G,  infra. 
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1061).  Robert  Wagner  then  joined  John  Wagner,  Peter 
Unger,  Christensen  and  Jongeward  on  the  mainland  in 
March  1966  and  participated  in  the  group's  acquisition  of 
other  properties  in  Oregon  and  other  Western  states,  in 
exchange  for  worthless  securities. 

G.  GRR  Activities  in  Portland,  Oregon  and 
Phoenix,  Arizona 

In  July  or  August  1965,  John  Wagner  and  Christensen 
met  John  Clarke,  a  Portland  realtor,  and  his  saleswoman, 
Dixie  Vilks,  by  answering  an  advertisement  offering  an 
apartment  for  sale.  John  Wagner  and  Christensen  rep- 
resented that  they  owned  over  $9  million  in  property  and 
"paper,"  including  trust  deeds  on  properties  in  California 
and  Nevada  (Tr.  1525).  They  explained  that  their  notes 
were  good  for  loans  up  to  50%  (Tr.  1527).  They  gave 
Clarke  a  financial  statement  of  June  8,  1965  showing  a  net 
worth  of  nearly  $6  million.  Included  in  the  GRR  assets 
were  the  Rupard  Tract  lots  ($400,000)  which  had  been 
foreclosed  in  April  1965;  the  Temelec  project  ($3,000,000) 
which  they  did  not  own ;  the  near- worthless  Elko  sage  brush 
tract  ($750,000)  ;  and  the  Aloha  Estates  property  ($555,- 
000)  which  they  had  just  purchased  for  approximately 
$200,000  (GX  504-A).  They  showed  Clarke  trust  deeds 
on  the  Elko  property  issued  to  John  Wagner  by  Stewart, 
who  they  said  was  a  developer,  and  represented  that  pay- 
ments on  the  trust  deeds  were  current  (Tr.  1539).  Soon 
after  this  initial  meeting,  and  without  even  looking  at  the 
buildings,  they  made  offers  through  Vilks  to  purchase  the 
Galaxy  Apartments,  a  million  dollar  structure,  and  the 
Alameda  and  the  Jarrett,  all  Federal  Housing  Adminis- 
tration (F.H.A.)  insured  buildings  in  Portland  (GX  59-C, 
137-C,  137-E;  Tr.  1535).  In  the  now  familiar  pattern, 
many  properties  were  immediately  added  to  the  assets 
shown  on  the  GRR  financial  statements  at  greatly  increased 
values  after  the  offers  were  made  even  though  the  sales 
never  closed  (GX  59-B,  59-M,  59-KK;  Tr.  1549-51).  John 
Wagner  also  directed  Vilks  to  send  out  to  the  Computer 
Listing  Service,  a  nation-wide  real  estate  brokers'  associ- 
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ation,  offers  to  purchase  millions  of  dollars  of  properties  in 
California,  Colorado,  Washington,  and  Texas  which  he  had 
selected  at  random  after  looking  at  pictures  in  her  listing 
book  (Tr.  1552-66).  As  a  result,  GRR's  false  financial 
statements  were  circulated  in  Colorado,  Washington  and 
Texas,  in  addition  to  California,  Nevada,  Hawaii  and 
Oregon."  One  of  the  offers  made  through  Vilks  eventually 
resulted  in  the  purchase  by  GRR  of  the  Puebloan  Motor 
Inn.^'' 

Acquisition  of  the  Hollywood  Towne  House 

Perhaps  the  largest  transaction  resulting  from  such 
offers  was  the  purchase  for  approximately  $3  million  of 
the  Hollywood  Towne  House,  a  newly  completed  F.H.A. 
financed  high-rise  apartment  in  Portland  which  had  been 
operating  at  a  loss  for  some  time.  The  owners  were  so 
financially  distressed  that  the  mortgage  payments  of  ap- 
proximately $17,000  a  month  were  typically  made  59  days 
late  to  prevent  a  60-day  delinquency  and  default. ^^  Nego- 
tiations for  the  purchase  of  Hollywood  Towne  House  were 
carried  on  by  John  Wagner  and  Christensen  with  John 
Prag  and  Thomas  Spencer,''  two  of  the  three  principal 
owners  of  the  building  (Tr.  1094).  John  Wagner  and 
Christensen  again  represented  themselves  as  large  real 
estate  developers  who  owned  Hawaiian  properties  which 
John  Wagner  said  had  been  owned  by  "his  father"  Robert 
Wagner  (Tr.  1120-22,  1226,  1278).  In  addition  to  obtain- 
ing reports  on  GRR  from  Dun  &  Bradstreet,  Prag  and 


1*  Vilks  accompanied  John  Wagner  and  Jongeward  on  a  trip  to 
Texas  and  Colorado.  An  offer  was  made  to  purchase  the  Redstone 
Lodge  and  Country  Club  in  Colorado  for  $1,500,000  (GX  59-P; 
Tr.  1559). 

^^  See  Part  I,  infra. 

i«  At  one  point  John  Wagner  had  told  the  sellers  that  he  was  not 
concerned  with  the  building's  operating  losses  because  they  would 
sell  it  for  a  big  profit  to  a  group  of  wealthy  Arizona  investors  who 
were  looking  for  a  tax  loss  situation  (Tr.  1132). 

"  Prag  and  Spencer  were  count  witnesses  in  Count  V  of  the 
indictment. 
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Spencer  received  a  GRR  financial  statement  of  June  1, 
1965  showing  $6  million  in  assets.  John  Wagner  and 
Christensen  represented  that  this  statement  was  out-of- 
date  and  that  a  current  financial  statement  would  show 
approximately  $8  million  in  assets  (GX  504-A,  504-B; 
Tr.  1108,  1123,  1279). 

In  November  1965,  even  though  the  sale  was  not  yet  com- 
pleted, GRR  listed  the  Hollywood  Towne  House  as  an  asset 
on  its  financial  statement  without  disclosing  any  liability 
for  the  purchase  price  or  other  obligations  that  were  to  be 
assumed  (Tr.  1286-87).  In  the  final  agreement  in  early 
December  1965,  the  stock  of  Hollywood  Towne  House,  Inc. 
was  sold  to  GRR  in  exchange  for  its  agreement  to  assume 
the  almost  $2.5  million  mortgage  and  to  promptly  make  all 
mortgage,  tax  and  lien  pajmients  on  the  building  (GX 
502-A).  While  GRR  paid  no  cash,  it  did  give  its  corporate 
notes  for  $829,000,  secured  in  part  by  a  second  mortgage 
for  $203,780  on  the  Aloha  Estates  property  and  an  assign- 
ment of  the  second  mortgage  Robert  Wagner  had  obtained 
on  that  property  (GX  506-F,  506-J;  Tr.  243,  1183-84). 
Election  of  new  directors  and  officers  of  Hollj'-wood  Towne 
House,  Inc.  was  then  held :  John  Wagner  became  president, 
and  Christensen  became  vice-president  and  secretary 
treasurer. 

The  F.H.A.  insured  mortgage  on  the  property  incorpo- 
rated provisions  of  a  regulatory  agreement  which  pro- 
hibited collection  of  more  than  the  current  month's  rentals 
plus  a  deposit;  prohibited  disposition  of  the  property  or  of 
the  rentals  therefrom  except  for  operating  expenses  and 
repairs;  required  deposit  of  rentals  in  a  special  project 
bank  account;  and  required  that  monthly  reports  be  filed, 
furnishing  certain  prescribed  information  (Tr.  1085-90; 
GX  501).  The  requirements  of  this  regulatory  agreement, 
also  binding  by  its  terms  upon  purchasers,  were  discussed 
in  detail  with  John  Wagner  and  Christensen  prior  to 
GRR's  purchase  (Tr.  1123). 

Following  the  purchase,  the  Hollywood  Towne  House 
became  the  headquarters  for  GRR's  operations ;  GRR  offices 
were  set  up,  and  prospective  sellers  of  other  properties  were 
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given  free  overnight  apartments  (Tr.  1960).  Contrary  to 
the  regulatory  agreement,  a  program  of  advance  discount 
rentals  was  instituted  (GX  515-A,  515-B;  Tr.  1142,  1634- 
37,  1358,  1365).  From  December  1965  to  mid-March  1966, 
the  period  of  GRR's  occupancy,  approximately  $113,600 
was  received  and  partly  deposited  in  personal  bank  accounts 
of  the  new  owners  (GX  59-A  to  59-D) .  Most  of  these  monies 
were  spent  by  John  Wagner,  Christensen,  and  Jongeward 
for  non-operating  expenses,  or  converted  to  their  personal 
use  (Tr.  1653-62,  1673-78)."  Reports  were  filed  with 
F.H.A.  which  falsely  reported  the  monies  received  from 
rentals  and  falsely  omitted  the  disbursements  made  to 
John  Wagner  and  Christensen  (Tr.  1662-64;  GX  535-D).^^ 
Checks  drawn  by  GRR  for  the  monthly  installments  on  the 
mortgage  were  returned  "NSF"  (insufficient  funds),  and 
had  to  be  replaced  by  checks  of  Prag  and  Spencer  (Tr. 
1302-1304).  When  Prag  and  Spencer  complained  about 
GRR's  lack  of  ready  finances,  they  were  told  by  John 
Wagner  that  the  Hollywood  Towne  House  had  been  sold  to 
a  group  of  Southwestern  investors  who  would  make  GRR's 
required  mortgage  payments  (Tr.  1140,  1283;  GX  512-A). 
Continuing  default  by  GRR  in  meeting  mortgage  pa;'/ments 
led  to  foreclosure  on  the  Hollywood  Towne  House  on  March 
16,  1966  (Tr.  1324-27,  1355).  Prag  and  Spencer  lost  all 
equity  in  the  building,  and  their  interest  in  the  Aloha 
Estates  property  was  wiped  out  by  foreclosure  of  the  prior 
mortgage  (Tr.  1244). 


^^  Funds  converted  into  cashier's  checks  and  then  to  American 
Express  traveler's  checks  were  transported  in  interstate  commerce 
and  expended  at  such  places  as  New  Orleans,  Jamaica,  and  Hialeah, 
Florida  (Tr.  1665-68) .  Other  funds  were  disbursed  by  John  Wagner 
for  star  sapphire  jewelry  in  Palm  Springs  and  a  platinum  diamond 
ring  in  San  Francisco  (GX  568-A,  568-B,  556-A  to  556-C;  Tr. 
1290-92).  These  activities  constitute  the  basis  of  Counts  XVI  and 
XVII  of  the  indictment. 

"  This  device  constituted  part  of  the  basis  of  Counts  XIV  and 
XV  of  the  indictment. 
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Lou  Peg  Escrow 

Also  during  December  1965,  Christensen  had  written 
Charles  Voight,  whose  company  held  the  first  mortgage 
on  the  Aloha  Estates,  that  he  and  GRR  "had  just  signed 
up  a  group  of  investors  in  Phoenix  interested  in  developing 
this  [Aloha  Estates]  project  to  provide  them  with  a  tax 
shelter"  and  that  escrow  instructions  would  be  forthcoming 
(GX  297-E;  Tr.  1929).  This  phase  of  the  GRR  group's 
activities  involved  a  "sham"  sale  in  Scottsdale,  Arizona  in 
November  1965  between  John  Wagner  and  Peter  Unger, 
the  "professional  investors  from  the  Southwest."  An  escrow 
was  set  up  whereby  GRR  was  to  deliver  to  a  corporation 
called  Lou  Peg  all  of  the  stock  of  Holh^wood  Towne  House 
in  exchange  for  $750,000,  with  $250,000  in  cash  and  the 
balance  in  titles  to  48  Paonessa  Tract  parcels  (GX  71-A; 
Tr.  1380,  1391).  Peter  Unger,  who  was  President  of  Lou 
Peg,  admitted  that  it  was  a  shell  corporation,  and  that  he 
was  to  buy  the  Hollywood  Towne  Touse  "with  nothing" 
(Tr.  2401,  2438).   The  escrow  never  closed. 

Langston  Property 

At  about  this  time,  Peter  Unger  and  John  Wagner 
answered  a  newspaper  advertisement  of  Dorothy  Shackel- 
ford Dill,-°  a  Phoenix  real  estate  broker,  offering  John 
Langston's  residence  for  sale.  Peter  Unger,  representing 
that  he  was  setting  up  an  operation  in  Phoenix  for  Lou 
Peg,  made  an  oifer  to  purchase  the  residence  with  two 
Elko  trust  deeds  on  which  John  Wagner  was  the  obligor 
(Tr.  807).  Peter  Unger  also  described  John  Wagner  as  a 
very  wealthy  man  with  extensive  real  estate  holdings,  and 
showed  Dill  a  GRR  financial  statement  and  pictures  of 
properties  purportedly  owned.  He  stated  that  the  Elko 
property  was  "selling  good"  and  that  John  Wagner's  pay- 
ments were  current,  as  evidenced  by  a  schedule  showing 
$30.00  monthly  pa>Tiients  on  each  promissory  note  (Tr. 
809).   The  Langston  transaction  was  placed  in   escrow 


20  Dorothy  Shackelford  Dill  was  the  count  witness  in  Count  XIII 
of  the  indictment. 
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with  the  understanding  that  Peter  Unger  would  obtain  a 
new  mortgage  loan  on  the  equity  in  the  house,  and  that  the 
$6,000  balance  would  be  paid  in  Elko  trust  deeds  (GX  73- 
A,  117-C,  117-D).  These  trust  deeds,  originally  issued  by 
Golden  Rule  to  John  Wagner,  were  assigned  by  him  to 
Peter  Unger,  who  then  assigned  them  to  Langston.  After 
obtaining  a  Dun  &  Bradstrest  report  on  GRR  and  the 
GRR  financial  statement,  Langston  agreed  to  accept  the 
deal  (Tr.  796).  Peter  Unger  immediately  set  up  a  second 
escrow,  and  resold  the  Langston  residence  to  Christensen 
for  $24,000.  In  a  "milking"  operation,  Christensen  bor- 
rowed $20,000  on  the  residence  from  a  bank,  and  after 
paying  the  mortgage  and  $4,000  to  Langston,  disbursed  the 
balance  to  Peter  Unger,  and  rented  the  house  for  $160  a 
month.  Payments  on  the  mortgage  were  not  made,  result- 
ing in  foreclosure  (Tr.  813).  No  paj'^ments  were  ever 
received  by  Langston  on  the  trust  deeds;  when  he  called 
GRR,  Jongeward  told  him  ''It's  none  of  your  damn  busi- 
ness" (Tr.  800).  After  Langston  made  three  telephone 
calls  to  him,  Peter  Unger  finally  admitted  that  the  trust 
deeds  were  no  good,  and  laughed  and  hung  up  when  Langs- 
ton called  him  a  "con  man"  (Tr.  801).  Peter  Unger  ad- 
mitted that  Christensen  was  just  a  "straw  man"  in  the 
deal  and  that  the  plan  was  to  split  the  profits  on  the  trans- 
action (Tr.  2441).  He  also  admitted  that  he  offered  a  sec- 
ond trust  deed  on  the  Langston  home  to  a  Hawaiian  in- 
vestor who  was  threatening  to  sue  him  for  failing  to  com- 
plete the  purchase  of  his  home  in  Hawaii  (Tr.  1066). 

Hollywood  Towne  House  Revisited 

Shortly  before  the  foreclosure  on  the  Hollywood  Towne 
House  in  March  1966,  Robert  Wagner  appeared  in  Port- 
land and  claimed  he  had  purchased  the  Hollywood  Towne 
House  on  behalf  of  a  group  of  Hawaiian  investors  (Tr. 
1412).  He  had  an  escrow  set  up  for  this  purported  pur- 
chase with  a  company  which  he  and  his  attorney  had  in- 
corporated in  Hawaii  a  few  weeks  before  (GX  547-A;  Tr. 
1423-24).  He  furnished  an  apartment  for  himself  and 
took  over  management  of  the  apartments  (Tr.  1400).   He 
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then  met  with  Pederson,  the  F.H.A.  representative  and 
with  Commonwealth,  Inc.,  a  Portland  investment  bank 
which  later  was  appointed  receiver  in  the  foreclosure  pro- 
ceeding, from  which  he  was  seeking  financial  assistance  in 
his  take-over  of  the  Hollywood  Towne  House  (Tr.  1398). 
At  these  meetings,  he  produced  minutes  of  a  December  14, 
1965  meeting  of  the  Hollywood  Town  House  directors  show- 
ing his  election  as  president  and  his  wife's  election  as  vice 
president,  and  submitted  a  personal  financial  statement 
showing  a  personal  net  worth  in  excess  of  $1  million  (GX 
548-B,  546-A).  Following  the  familiar  practice  of  the 
GRR  group,  Robert  Wagner  falsely  listed  as  a  personal 
asset  $32,500  "cash  in  escrow"  which  actually  belonged  to 
purchasers  of  lots;  and  falsely  listed  under  his  schedule 
of  real  estate  assets,  Kona  Sea  View  Lots,  at  a  value  of 
approximately  $500,000,  which  properties  he  did  not  own 
and  which  were  in  any  event,  subject  to  mortgages  of 
$395,000  that  were  not  listed  under  his  liabilities  (Tr. 
1416-18,  2554).  In  addition,  he  falsely  included  as  assets, 
under  the  schedule  of  notes  receivable,  a  $7,400  note  se- 
cured by  a  trust  deed,  w^hich  Robert  Wagner  admitted  had 
been  "loaned"  to  him  by  John  Wagner;  a  $20,000  trust 
deed  executed  by  Stewart  on  Ruby  View  Trailer  Estates 
in  Elko;  and  a  $3,750  note  and  trust  deed  executed  by 
Peter  linger  on  Rupard  Tract  parcels  (Tr.  2558-59). 
Robert  Wagner's  attempt  to  so  acquire  the  Hollywood 
Towne  House  was  unsuccessful.  Nevertheless,  he  continued 
actively  to  participate  in  the  activities  of  the  GRR  group. 

H.  Other  Activities  in  Oregon 

The  GRR  group  continued  to  distribute  patently  false 
financial  statements  from  its  center  of  operations  in  the 
Hollywood  Towne  House  in  Portland  during  1965  and 
1966.''    It  was  during  this  period  that  Dixie  Vilks  and 


21  John  Wagner  and  Christensen's  dealings  with  Ralph  Perry,  an 
escrow  agent  in  Portland,  reveal  the  GRR  group's  use  of  fraudulent 
financial  statements  and  the  trust  deeds  executed  on  Elsinore  and 
Elko  properties.  Perry  questioned  them  regarding  their  various 
business  activities  after  he  received  GRR's  financial  statement  and 
was  told  by  John  Wagner  and  Christensen  that  they  bought  and 
developed  the  Elsinore  properties,  and  had  built  many  fine  homes 
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Harry  Trip,  another  Portland  realtor  who  became  a  GRR 
"field  agent,"  were  active  in  "finding"  real  estate  deals  for 
John  Wagner,  Christensen  and  Jongeward  to  transact  in 
the  name  of  GRR.  While  several  of  these  deals  were  un- 
successful, many  new  acquisitions  were  consummated  by 
the  GRR  group  thereby  providing  them  with  more  "assets" 
to  further  inflate  their  financial  statements,  and  with  more 
opportunities  to  convert  the  income  and  other  revenues  of 
the  properties  to  their  own  personal  use. 

Barkdoll  Property 

In  August  1965,  a  25-acre  tract  in  the  Portland  area  was 
purchased  from  Dr.  George  Barkdoll  ^^  for  approximately 
$82,000.  The  consideration  given  Barkdoll  consisted  of 
$37,000  in  GRR  notes;  $35,000  in  trust  deeds  executed  by 
Stewart  on  Elko  properties  (GX  56-L,  56-M) ;  a  $7,500 
trust  deed  executed  by  Peter  Unger  on  the  Paonessa  Tract 
(GX  56-J) ;  and  a  $2,700  trust  deed  executed  by  Cristall 
on  the  Evans  Tract  (GX  56-J  to  56-M;  Tr.  654).  Barkdoll 
was  shown  sample  trust  deeds  indicating  current  pay- 
ments. GRR  did  make  two  payments  for  December  1965 
and  January  1966  on  its  notes  in  order  to  forestall  suspi- 
cion; but  it  and  the  other  obligors,  Peter  Unger,  Stewart 
and  Cristall,  made  no  other  payments,  and  never  answered 
BarkdolFs  letters  notifying  them  of  default  in  subsequent 
payments  (Tr.  663-69). 

Associated  Thrift  Motels 

Coincident  with  its  purchase,  GRR  used  the  Barkdoll 
property  as  a  down  payment  in  its  acquisition  of  two 
Portland  motels  from  Associated  Thrift  at  a  total  price  of 
$380,500   (GX  53-A).    Monthly  payments  of  $1,055  and 


there;  that  Peter  Unger  had  issued  a  large  number  of  trust  deeds 
because  he  was  building  many  homes  there;  that  payments  not 
shown  on  the  trust  deeds  had  been  received  in  GRR's  San  Fran- 
cisco office  but  had  not  been  recorded  yet ;  and  that  the  Elko  proper- 
ty was  fully  developed,  with  concrete  slabs  poured  and  utilities 
installed  (Tr.  1751-53). 

22  Dr.  Barkdoll  was  a  count  witness  in  Count  II  of  the  indictment. 
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$1,365  on  the  two  purchase  money  mortgages  on  the  motels 
were  never  made;  and  operating  expenses  such  as  power, 
water  and  laundry  were  never  paid  (GX  2-L,  2-W;  Tr. 
1727,  1733).  In  addition,  rentals  of  $16,000  to  $17,000 
were  siphoned  off  during  the  two  and  one-half  month 
period  before  GRR  was  ousted  by  foreclosure. 

Drake  Property 

In  September  1965,  Claude  Drake  ^  received  an  offer  to 
purchase  his  96-acre  rock  quarry  in  the  Portland  area 
from  GRR  through  Trip,  with  whom  Drake  had  listed  the 
property  for  sale.  After  obtaining  a  GRR  financial  report, 
Drake  agreed  to  sell  his  property  for  $30,000,  with  pay- 
ment by  GRR's  corporate  note  and  purchase  money  mort- 
gage (GX  57-D,  Tr.  1459.)  GRR  made  no  payments  on 
its  notes,  but  did  list  the  property  on  its  November  1,  1965 
balance  sheet  at  the  incredible  valuation  of  $150,000,  with- 
out showing  any  liability  for  the  $30,000  purchase  price 
(GX  160-C;  Tr.  1461-63). 

Sharer  Property 

Elmer  Sharer,^^  the  owner  of  1036  acres  of  farm  land 
near  McMinnville,  Oregon,  received  an  offer  for  his  prop- 
erty from  John  Wagner  and  Christensen,  who  agreed  to 
purchase  it  on  behalf  of  GRR  for  $200,000  and  payment 
of  back  taxes  (Tr.  1569).  Documents  were  mailed  to 
Sharer's  attorney  and  an  escrow  was  set  up  (GX  277- A, 
3-A  to  3-H;  Tr.  1571).  However,  the  escrow  did  not  close 
due  to  GRR's  non-performance  of  the  agreement  (Tr. 
1573).  Nevertheless,  as  with  the  Drake  and  other  prop- 
erties, GRR  listed  the  Sharer  property  on  its  November  1, 
1965  balance  sheet  at  the  fantastic  valuation  of  $2  million 
and  therein  described  it  as  including  "proposed  2211  resi- 
dential lots  now  under  construction"    (GX  59-B,  160-C; 


23  Claude  Drake  was  a  count  witness  in  Count  VIII  of  the  indict- 
ment. 

24  Elmer  Sharer  was  a  count  witness  in  Count  VI  of  the  indict- 
ment. 
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Tr.  1576).  In  addition,  this  balance  sheet  listed  a  non- 
existent 52-unit  motel  in  McMinnville  at  a  value  of  $600,- 
000  (Tr.  1582-83). 

Gay  Apartments 

Again  using  Vilks  and  Trip,  GRR  made  offers  to  Ralph 
Gay  to  purchase  four  apartments :  the  Alameda  Court  for 
$155,000 ;  the  Jarrett  Street  Apartments  for  $79,000 ;  the 
Golf  View  Apartments  for  $800,000;  and  the  Westmore 
Arms  for  $300,000  (Tr.  687-89).  Eventually,  GRR  ac- 
quired the  Jarrett  Steet,  Alameda  and  Golf  View  proper- 
ties, taking  possession  about  Januaiy  1,  1966.  In  addition 
to  assuming  the  existing  mortgages  on  the  properties,  GRR 
gave  Gay  its  purchase  money  notes,  a  second  mortgage  on 
the  Drake  quarry,  and  four  $20,000  trust  deeds  issued  by 
Stewart  on  the  Ruby  View  Trailer  Estates  in  Elko,  pay- 
ments on  which  were  misrepresented  as  current  (GX 
144-E,  144-F,  144-G,  362-A;  Tr.  692-96,  700-707).  Pay- 
ments on  the  assumed  mortgages  were  never  made;  water 
and  utility  bills  were  left  unpaid;  and  no  payments  were 
made  on  the  trust  deeds.  From  January  through  March 
1966  GRR  milked  the  properties,  taking  approximately 
$640  a  month  from  Jarrett  Street,  $1200  a  month  from 
Alameda  and  $8,700  from  Golf  View  (Tr.  709).  Gay  lost 
the  Jarrett  Street  Apartments  through  foreclosure,  but 
avoided  the  loss  of  the  Alameda  and  Golf  View  properties 
by  making  up  approximately  $6,000  in  defaulted  pay- 
ments. When  Gay  was  in  the  process  of  recovering  the 
Golf  View,  Robert  Wagner  appeared  and  offered  to  take 
over  GRR's  position,  but  no  deal  was  consummated  (Tr. 
719-22). 

Kappel  Valley  Ranch 

In  August  1965,  Walter  Koohtin  received  GRR's  $840,000 
purchase  offer  from  a  Portland  realtor  for  the  Kappel  Val- 
ley Ranch  in  Napa  County,  California  (GX  158-C).  A 
$200,000  cash  down  payment  was  to  be  arranged  through 
Kosieris  (Tr.  1612).  Although  Koohtin  received  reassur- 
ing letters  from  GRR  and  Kosieris,  and  Kosieris  was  paid 
a  $2,500  fee  for  funding  the  loan,  no  loan  materialized  and 
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the  sale  did  not  take  place  (GX  158-N,  158-Q,  158-V, 
158-X;  Tr.  1615-21).  However,  GRR  listed  this  prop- 
erty on  its  financial  statement  of  November  1,  1965  as  an 
asset  at  the  inflated  valuation  of  $3.2  million  (GX 
160-C).^^ 

Dick  Property 

In  February  1966,  rancher  Rex  Dick  and  his  wife,  of 
John  Day,  Oregon,  were  invited  to  the  "plush"  office  suite 
of  GRR  in  the  Hollywood  Towne  House,-^  where  they  were 
falsely  told  by  John  Wagner  and  Christensen  that  their 
large  California  corporation  was  buying  up  ranch  lands  to 
be  used  to  pasture  the  cattle  of  the  Ralston  Purina  Com- 
pany (Tr.  1957,  1962,  1972,  1980-81).  Without  hesita- 
tion, John  Wagner  and  Christensen  met  Dick's  asking 
price  for  his  ranch  of  $185,000  (Tr.  1963)  r  Dick  also  sold 
them  approximately  180  head  of  cattle,  at  $200  a  head. 
This  herd  was  mortgaged  to  the  Bank  of  Eastern  Oregon 
for  approximately  $33,000.  John  Wagner  falsely  repre- 
sented to  Dick  that  he  had  been  told  by  the  Ralston  Purina 
people  that  the  land  had  to  be  free  of  all  cattle  for  30  days 
and  then  stand  inspection  before  Ralston  Purina  cattle 
would  be  brought  in  (Tr.  1982).  John  Wagner  and 
Christensen,  again  misrepresenting  that  Ralston  Purina 
required  the  cattle  to  be  sold  to  clear  the  land,  sought  to 
have  the  bank  permit  them  to  assume  Dick's  outstanding 
mortgage  loan  and  grant  them  a  90-day  pa;\Tnent  defer- 
ment  (Tr.  1984).     But  the  bank  refused  the  deal,  even 


"5  The  property  also  appeared  on  a  revised  financial  statement 
furnished  to  Dun  &  Bradstreet  in  February  1966  at  the  valuation  of 
$1  million  with  a  liability  of  only  $400,000  shown  (GX  160-D). 

-^  During  their  Portland  stay,  the  Dicks  were  provided  with  a 
luxury  apartment  in  the  Holhnvood  Towne  House,  oflfered  a 
Cadillac  for  their  driving  convenience,  and  were  wined  and  dined  at 
a  fashionable  Portland  restaurant   (Tr.   1960-63"). 

-"  GRR  refinanced  a  mortgage  to  Dick's  brother  by  giving  him  a 
GRR  note  and  mortgage  for  $86,000  (GX  155-A,  155-B.  155-C, 
155-E;  Tr.  1968).  Dick  himself  was  hired  as  "coordinator  of 
ranches"  at  a  never-paid  salary-  of  $600  a  month,  and  was  directed 
to  plow  up  part  of  the  acreage  to  plant  alfalfa  (Tr.  1970). 
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after  it  received  the  GRR  financial  statement  it  had  re- 
quested (GX  157-A,  584-1;  Tr.  1986).  Despite  the  bank's 
refusal,  GRR  sold  the  Dick  cattle  to  Carl  Christiansen, 
who  also  was  told  the  Ralston  Purina  fabrication,  and  re- 
ceived Christianson's  $17,500  check  in  part  payment  (GX 
584-A,  584-G  to  584-1;  Tr.  1994) .  When  the  bank  learned 
of  this  sale,  it  refused  to  permit  the  cattle  to  be  moved 
(Tr.  1988).  Christiansen  attempted  to  stop  payment  on 
his  check,  but  it  had  been  certified  and  then  converted  to 
cashier's  checks  by  John  Wagner  and  Christensen  (GX 
584-A).  These  cashier's  checks  were  then  taken  to  Los 
Angeles  and  turned  over  to  GRR's  attorney,  Robert  Bun- 
nett.  Shortly  thereafter  Bunnett  converted  the  old  checks 
into  new  cashier's  checks  which  were  then  paid  in  part  to 
John  Wagner,  and  in  part  to  Bunnett  himself  for  past 
legal  fees  (Tr.  2009,  2115-18).  Through  all  these  machi- 
nations, Christiansen  despite  reassures  by  both  Christen- 
sen and  John  Wagner  that  the  matter  would  be  straight- 
ened out,  lost  his  $17,500. 

Foster  Properties 

As  a  result  of  a  meeting  arranged  by  a  realtor  with 
John  Wagner  at  the  Hollywood  Towne  House,  rancher 
William  Foster,  also  of  John  Day,  Oregon,  was  offered  a 
total  of  $757,000,  with  a  $17,000  cash  down  payment,  for 
his  two  ranches  totaling  approximately  30,000  acres  in 
central  Oregon  (Tr.  2048-49) .  An  escrow  was  set  up,  and 
Foster  mailed  the  deeds  in  for  recording  (GX  193-C,  65-B, 
65-C;  Tr.  2057).  The  sale  was  not  effected  because  the 
$17,000  down  payment  was  never  made  (Tr.  2052) .  How- 
ever, following  the  recurrent  pattern,  GRR  listed  the  Fos- 
ter ranches  as  assets  on  its  financial  statement  of  Febru- 
ary 28,  1966,  at  a  valuation  of  $1,425,000,  with  the  nota- 
tion, "Now  leased  for  interest  payment  plus  percentage  of 
profits"  (GX  160-D).28 


28  William  Foster  was  a  count  witness  in  Counts  III  and  X  of  the 
indictment. 
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Smith  Property 

With  their  flagrantly  false  financial  statements,  the 
GRR  group,  in  early  1966,  made  repeated  attempts  to  ac- 
quire the  Fontaine,  an  88-unit  luxury  high-rise  apartment 
building  in  Portland,  offering  its  owner  Richard  Smith 
GRR  notes  in  payment  (Tr.  1706-1707;  GX  62-1).  The 
personal  balance  sheets  Smith  was  given  represented  that 
John  Wagner  had  assets  of  $2,306,000  and  that  Christen- 
sen  had  assets  of  $2,189,000  (GX  139-A;  Tr.  1709)  ;  the 
GRR  balance  sheet  for  December  31,  1965  showed  cor- 
porate net  worth  of  $9,495,170,  including  a  false  entry  of 
$200,000  cash  in  the  Great  Western  Bank  of  Portland.^'' 
When  Smith  discovered  the  obvious  falsity  of  this  $200,- 
000  entry,  he  refused  to  consider  the  offers.^" 

Haney  Properties 

In  November  1965,  Ralph  Haney,  after  reviewing  a 
GRR  financial  statement,  sold  two  income-producing  du- 
plexes to  GRR  in  exchange  for  a  $7500  promissory  note 
secured  by  a  trust  deed  executed  by  Peter  Unger  to  John 
Wagner  on  a  Paonessa  Tract  parcel  in  January  1965,  and 
other  consideration.  Christensen  had  represented  to 
Haney  that  Peter  Unger  was  a  well-to-do  real  estate  in- 
vestor  (Tr.  1512).     When  Haney  discovered  that  Peter 


29  John  Wagner  and  Christensen  had  applied  at  the  Great  Western 
Bank  for  a  $200,000  passbook  loan,  an  arrangement  whereby  the 
bank  lends  money  which  then  is  deposited  in  a  savings  account  from 
which  it  cannot  be  withdrawn  until  the  loan  is  repaid.  The  Bank 
did  not  grant  the  loan  because  it  suspected  that  the  arrangement 
was  planned  merely  as  a  "window  dressing"  scheme.  The  bank 
officials  later  discovered  that  GRR  listed  this  $200,000  "cash  in 
Great  Western  Bank"  on  a  draft  of  a  financial  statement  prepared 
for  GRR  by  a  Portland  certified  public  accountant,  and  also  received 
several  inquiries  about  the  non-existent  deposit  from  banks  in 
Hawaii,  Washington  and  California  (GX  60-B,  146-A;  Tr.  1430-35). 

^'>  The  GRR  balance  sheet  for  December  31,  1965  was  also  used  in 
unsuccessful  attempts  to  acquire  a  24-story  high-rise  apartment 
building  in  Portland  from  Will  Fromme  (GX  169-D;  Tr.  1717), 
and  another  large  apartment  building  in  Boise,  Idaho  through  a 
realtor  in  Ontario,  Oregon  (Tr.  1476). 
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Unger's  note  and  trust  deed  had  already  been  assigned  to 
others,^^  Christensen  simply  provided  him  with  another 
$7500  note  secured  by  a  trust  deed  (GX  248-E).  When 
Haney  again  complained  that  this  paper  also  had  already 
been  assigned  to  others,  Jongeward  produced  from  his 
briefcase  of  worthless  securities  yet  another  $7500  note 
secured  by  a  trust  deed  (GX  248-F;  Tr.  1513) .  When  the 
latest  trust  deed  proved  defective  in  description,  Haney 
prepared  a  new  trust  deed  to  be  signed  jointly  by  Peter 
linger  and  John  Wagner  and  gave  it  to  Christensen  for 
forwarding  (Tr.  1516).  In  response  to  a  telephone  call 
from  Peter  Unger  in  Las  Vegas,  Haney  wrote  to  Peter 
linger  about  the  necessary  corrections  they  had  discussed, 
and  received  in  reply  a  letter  with  a  notation  on  the  bot- 
tom :  "I  will  be  happy  cooperate  send  papers  any  time  Pete, 
P.  0.  Box  290,  Las  Vegas,  Nevada"  (GX  248-L).  Haney 
wrote  to  Peter  Unger  again,  explaining  the  difficulty;  he 
enclosed  another  trust  deed  for  his  signature  and  suggest- 
ed that  he  call  collect  if  he  had  further  questions  (GX 
248-M).    Haney  never  received  any  answer. 

I.  GRR  Activities  in  Salt  Lake  City,  Utah  and 
Pueblo,  Colorado 

During  the  period  from  January  to  March  1966,  the 
GRR  group  expanded  their  activities  to  Utah  and  Colo- 
rado. It  was  during  this  period  that  Robert  Wagner  ap- 
peared in  Portland  and  actively  participated  as  a  "finder" 
for  the  GRR  group. 

Mooney  Transaction 

In  February  1966,  Robert  Wagner  telephoned  Jerome 
Mooney,  a  Salt  Lake  City  real  estate  broker  whom  he  had 
met  in  Hawaii,  and  told  him  that  his  group,  known  as 
GRR  Development  Co.,  would  be  interested  in  purchasing 
the  Las  Vegas  apartment  complex  Mooney  had  listed  for 


31  The  trust  deed  and  note  appear  to  have  been  part  of  the  con- 
sideration tendered  to  Smith  in  the  unsuccessful  attempt  to 
acquire  his  resort  motel  in  Oceano,  California  in  January  1965. 
See  Part  C,  supra. 


38 

sale  (Tr.  1445).  Shortly  thereafter,  at  a  meeting  with 
Mooney  and  the  building  owners  in  Las  Vegas,  John  Wag- 
ner and  Robert  Wagner,  representing  GRR  as  worth  $10 
million  tc  $15  million,  made  a  proposal  to  purchase  the 
apartment  for  $250,000  in  GRR  notes  with  no  cash  down 
payment  (Tr.  1442).  During  one  of  the  several  meetings 
concerning  this  transaction  between  John  Wagner,  Robert 
Wagner  and  Mooney  in  Salt  Lake  City  during  March  1966, 
John  Wagner  falsely  announced  that  GRR  had  just  ac- 
quired the  Mark  Hopkins  Hotel  in  San  Francisco  from 
Gene  Autry  (Tr.  1443).  In  addition  to  the  proposal  to 
purchase  the  Las  Vegas  apartment  complex,  Mooney  re- 
ceived eight  other  offers  from  GRR,  totaling  about  $1  mil- 
lion, to  purchase  other  properties  he  listed;  not  one  of 
these  other  offers  involved  cash  down  payments.  None  of 
the  deals  GRR  proposed  to  Mooney  were  ever  consum- 
mated. 

Jacobs  Transaction 

Also  in  February  1966,  Donald  Jacobs,  a  Salt  Lake  City 
contractor  who  had  advertised  his  68-unit  apartment 
building,  known  as  the  Irving  Heights,  for  sale  in  the  Wall 
Street  Journal,  received  a  long  distance  telephone  call  from 
Jongeward  who  offered  to  buy  the  building  sight  unseen. 
Shortly  thereafter,  in  a  writing  confirming  the  telephone 
call,  GRR  offered  to  purchase  the  building  for  $1,200,000, 
the  appraised  value,  by  giving  GRR  notes  in  payment  with 
no  cash  down,  even  though  no  one  from  GRR  had  yet  seen 
the  property  (Tr.  1497).  Jacobs  requested  and  received  a 
financial  statement  of  GRR,  which  was  accompanied  by  a 
February  28,  1966  letter  to  Dun  &  Bradstreet  which  pur- 
ported to  bring  that  institution  "up  to  the  31st  of  Decem- 
ber" (GX  150-A,  150-B).  To  his  amazement,  Jacobs  dis- 
covered that  GRR  had  listed  his  Irving  Heights  apartment 
as  "in  escrow"  at  the  inflated  price  of  $1,400,000 — 
$200,000  more  than  the  asking  price  (Tr.  1499).  Jacobs 
also  discovered  that  GRR  had  listed  the  Elko  property  on 
the  same  financial  statement  at  a  value  of  $1000  a  lot,  a 
total  of  $374,000,  when  his  inspection  had  revealed  that 
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the  property  was  located  one-half  mile  from  the  main  high- 
way, approachable  only  by  a  dirt  road,  and  was  encum- 
bered by  mortgage  and  trust  deeds  (Tr.  1502).  As  a  re- 
sult, GRR's  offer  to  purchase  Jacob's  Irving  Heights  apart- 
ment was  never  completed. 

Puebloan  Motor  Inn 

The  GRR  group's  activities  also  reached  to  Pueblo,  Colo- 
rado when  in  February  1966,  through  an  initial  contact  by 
a  local  real  estate  broker,  GRR  offered  to  purchase  Lloyd 
Dishion's  Puebloan  Motor  Inn.  The  Small  Business  Ad- 
ministration (S.B.A.)  held  a  $326,000  mortgage  on  the 
property;  and  Dishion's  mortgage  payments  were  current. 
Dishion  was  furnished  with  a  financial  statement  of  GRR 
which  showed  assets  in  excess  of  $14  million  (Tr.  1833). 
Jongeward,  accompanied  by  Kosieris,  who  was  introduced 
as  a  "mortgage  banker  from  California,"  offered  to  pur- 
chase the  property  by  giving  only  GRR  notes  in  payment, 
but  Dishion  was  unwilling  to  accept  the  "no  cash"  terms 
(Tr.  1836).  Dishion  finally  agreed  to  consummate  the 
transaction  when  Jongeward  and  Kosieris  assured  him 
that  they  would  arrange  either  a  cash  down  payment  or  a 
loan  on  the  GRR  notes.  GRR  took  over  the  Inn  on  Febru- 
ary 28,  1966  (Tr.  1837-50).  In  another  "milking"  opera- 
tion, the  gross  daily  collections  of  $400  to  $600  were  sent 
to  GRR  in  San  Francisco  by  Western  Union  or  Air  Ex- 
press; no  payments  were  made  on  the  mortgage  held  by 
the  S.B.A.,  or  to  creditors  whose  accounts  had  been  as- 
sumed by  GRR,  or  to  employees ;  and  the  telephone  service 
was  disconnected  for  non-payment  of  bills  and  the  bar 
closed  for  non-payment  of  state  taxes  (Tr.  1883,  1894, 
1901,  1914,  1919).  Finally,  at  the  time  when  foreclosure 
by  the  S.B.A.  was  imminent,  Kosieris  advised  Dishion  that 
he  had  just  heard  that  the  Hollywood  Towne  House  had 
been  foreclosed  and  that  "his  people,"  therefore,  would  not 
proceed  with  the  loan  arrangement  on  the  GRR  notes 
which  Dishion  had  received  in  payment  for  the  Inn  (Tr. 
1908-11,  1853) .  It  was  at  this  time,  too,  that  Robert  Wag- 
ner appeared  in  Pueblo  to  reassure  Dishion  that  the  mat- 
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ter  would  be  straightened  out  with  the  S.B.A.,  and  to  as- 
sure the  S.B.A.  that  something  was  "in  the  mill"  to  take 
care  of  the  situation  (Tr.  1856-59,  1898,  1916).  Never- 
theless, the  S.B.A.  did  foreclose,  and  Dishion  received  noth- 
ing on  the  worthless  GRR  notes.  Robert  Wagner  moved 
on  with  the  other  defendants  to  Las  Vegas,  where  the  next 
phase  of  GRR's  operations  shifted. 

J.  GRR  Moves  to  Las  Vegas — Enter  Pioneer 
Mortgage  Bankers 

Peter  Unger,  after  his  departure  from  Hawaii  and 
Aloha  Estates,  set  up  business  in  Las  Vegas  as  a  realtor, 
often  acting  as  GRR's  representative.  Pioneer  Mortgage 
Bankers  Corporation  (Pioneer)  soon  became  another  GRR 
acquisition,  and  thereafter  the  primary  vehicle  for  carry- 
ing on  the  group's  activities  at  an  even  more  accelerated 
pace. 

Champion  Oaks  Apartments 

At  about  the  time  he  moved  to  Las  Vegas,  Peter  Unger 
was  involved  in  another  GRR  acquisition  handled  by 
Jongeward  in  Roseville,  California.  Jongeward,  repre- 
senting GRR,  and  Ruth  Chesney,  a  real  estate  broker,  en- 
tered into  an  agreement  for  the  sale  to  GRR  of  six  four- 
unit  dwellings  known  as  the  Champion  Oaks  Apartments 
for  $189,000,  with  GRR's  consideration  consisting  of  its  as- 
sumption of  the  $155,000  mortgage  and  its  issuing  prom- 
issory notes  for  the  balance  of  the  purchase  price  (GX 
222-G;  Tr.  2024).  Jongeward  had  furnished  Chesney 
with  GRR  financial  statements  showing  gross  corporate 
assets  of  $14  million,  and  a  "revised"  financial  statement 
submitted  to  Dun  &  Bradstreet  showing  assets  of  $10  mil- 
lion (GX  222-B,  222-C,  222-J;  Tr.  2022).  Within  three 
days  after  the  sale,  and  before  the  deed  to  GRR  was  even 
recorded,  the  property  was  shunted  by  conveyance  to  Peter 
Unger.  Chesney  was  notified  of  the  change  by  Pioneer 
(GX  222-M,  222-Z;  Tr.  2025-26).  Peter  Unger  did  not 
make  any  payments  on  the  mortgage  and  never  answered 
Chesney's  letters;  and  GRR  never  made  any  payments  on 
its  promissory  notes  (Tr.  2033,  2037-38;  GX  222-N) . 
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Acquisition  of  Pioneer  Mortgage  Bankers 

While  in  Las  Vegas,  Peter  linger  who  was  using  GRR 
as  a  credit  reference,  introduced  John  Wagner  to  Lee  Pot- 
ter a  Las  Vegas  mortgage  banker  whose  Pioneer  Mortgage 
Bankers  and  Princess  Homes,  Inc.  corporations  held  sub- 
stantial real  estate  and  mortgage  receivables.  Represent- 
ing GRR  as  a  large  real  estate  holding  company  which 
acquired  large  parcels  of  real  estate,  John  Wagner  told 
Potter  that  GRR  was  interested  in  anything  he  had  to 
offer.  Potter  requested  and  received  a  November  1,  1965 
financial  statement  of  GRR  and  a  March  23,  1966  Dun  & 
Bradstreet  report  on  GRR  (GX  172-A,  172-B).  The  fi- 
nancial report  of  GRR,  showing  gross  assets  in  excess  of 
$14  million,  falsely  listed  the  Hollywood  Towne  House  at 
an  appraised  value  of  $3,400,000,  with  yearly  gross  rentals 
of  $360,000,  despite  the  filing  of  foreclosure  proceedings 
on  March  17,  1966.  This  financial  report  also  included  as 
other  major  assets  the  following  worthless,  foreclosed  or 
never-acquired  properties:  326  Lots,  Ruby  View  Estates, 
Elko,  Nevada,  2d  Deed  of  Trust— $326,000;  20  1st  Trust 
Deeds  on  Elsinore  Land  Agency  Tract  (Stewart) — $400,- 
000 ;  assignment  of  Lease  from  Lou  Peg  Corp. — $600,000 ; 
1036  Acres  at  McMinnville,  Oregon  (Sharer)— $2,000,000; 
374  Lots,  Ruby  View  Estates— $374,000;  and  163  Lots 
known  as  Aloha  Estates  (Unit  1)— $750,000. 

In  May  1966,  Potter  agreed  to  sell  his  stock  in  the  Pio- 
neer Mortgage  Bankers  and  Princess  Homes,  Inc.  corpora- 
tions to  GRR  at  a  price  of  $737,000  in  consideration  for 
GRR's  promissory  notes  secured  by  trust  deeds,  and 
GRR's  assumption  of  existing  mortgages  (GX  172-C  to 
172-H,  172-U).  When  GRR  defaulted  on  its  assumed 
mortgage  payments  and  on  the  payment  of  its  other  obli- 
gations to  Potter,  the  properties  held  by  Potter's  two  cor- 
porations were  foreclosed  and  he  lost  his  equities  therein 
(Tr.  1793,  1797). 

Following  the  acquisition  of  Pioneer,  John  Wagner, 
Christensen,  Jongeward  and  Robert  Wagner,  who  was  also 
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authorized  to  make  offers  on  its  behalf,  were  elected  direc- 
tors of  the  corporation,  and  thereafter  the  group  continued 
its  activities  from  its  new  base  of  operations  in  Las  Vegas, 
under  a  new  corporate  name  free  from  the  stigma  of  the 
Hollywood  To\^^le  House  foreclosure.  A  new  financial 
statement  of  Pioneer  containing  false  "paper"  assets  was 
put  together  showing  $7,200,650  in  "Real  Estate  Owned," 
including  as  major  assets  the  Foster  Ranch  in  Oregon  at  a 
value  of  $1,470,000;  174  Ruby  View  Trailer  Estates  lots 
at  a  value  of  $348,000;  150  Elsinore  lots  at  a  value  of 
$450,000;  and  the  real  estate  and  mortgage  receivables 
just  acquired  from  Potter  at  values  of  approximately  $2 
million  and  $700,000,  respectively  (GX  172-SS;  Tr.  1795). 
This  Pioneer  financial  statement  also  listed  an  item  of 
$250,226  "Cash  at  State  and  Federal  Banks,"  which  was 
the  successful  result  of  a  tactic  using  the  Crocker  Citizens 
Bank  in  South  Gate,  Calif,  that  had  been  unsuccessfully 
attempted  earlier  at  the  Great  Western  Bank  in  Port- 
land.^^  In  this  situation,  John  Wagner  applied  for  a 
$200,000  bank  loan  which  the  Crocker  Citizens  Bank 
granted  upon  condition  that  the  monies  be  converted  im- 
mediately into  a  certificate  of  deposit  to  be  held  by  the 
bank  as  collateral  for  the  loan  (Tr.  1941).  There  was 
never  any  disclosure  of  this  offsetting  liability  or  of  the 
frozen  status  of  the  deposit  that  provided  the  basis  for  the 
"Cash  at  State  and  Federal  Banks"  asset  listed  on  the 
frequently  used  financial  statement  of  Pioneer  (Tr.  1942). 

France  Transaction 

In  July  or  August  1966,  representing  himself  as  an 
agent  interested  in  buying  property  for  Pioneer  in  Las 
Vegas,  Robert  Wagner  contacted  real  estate  broker  Terry 
France  in  Tarzana,  California.  He  told  France  that  he 
could  make  down  payments  with  promissory  notes  and 
trust  deeds  rather  than  using  cash,  and  offered  to  purchase 
a  residence  for  himself  and  a  tract  of  undeveloped  land  for 


See  Part  H,  supra. 
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Pioneer  in  Hidden  Hills,  California  for  $69,500  and  $712,- 
500,  respectively,  with  payment  for  the  latter  to  be  by 
Pioneer's  promissory  notes  (Tr.  1946-48;  GX  97-A,  97-B). 
Robert  Wagner  than  submitted  a  financial  statement  of 
Pioneer  and  orally  represented  that  Pioneer  was  a  sub- 
stantial and  reputable  business  concern  with  assets  that 
included  trust  deeds,  hotels,  motels  and  other  properties  in 
Hawaii  and  along  the  Pacific  Coast  (GX  97-F;  Tr.  1949). 
When  France  requested  validation  of  the  financial  state- 
ments, Robert  Wagner  gave  him  a  covering  sheet  contain- 
ing a  certification  signed  by  Robert  Johnson,  purportedly 
a  certified  public  accountant,  which  verified  the  valuation 
of  the  assets  listed  in  the  statement  (GX  97-E;  Tr.  1950). 
In  fact,  Johnson  was  not  an  accountant  and  the  "certifi- 
cate" had  been  dictated  by  Jongeward  (Tr.  1768). 

Olden  Property 

Earl  Olden,  owner  of  a  40-unit  motel,  including  a  dwell- 
ing house,  restaurant  and  swimming  pool,  answered  Pio- 
neer's newspaper  advertisement  and  after  examining  a 
Pioneer  financial  statement,  entered  into  an  agreement  to 
sell  his  property  for  Pioneer's  $50,000  promissory  note, 
with  no  cash  involved,  and  the  assumption  of  all  obliga- 
tions on  the  property  (GX  164-A,  164-C,  164-D;  Tr.  1755- 
57).  Pioneer,  immediately  taking  possession  and  collect- 
ing the  daily  rentals,  failed  to  make  any  payments  on  the 
mortgage  or  other  obligations,  resulting  in  foreclosure  and 
Oldens'  loss  of  his  motel  property  (Tr.  1758-59). 

The  Albuquerque  Hilton 

In  August  1966,  advertisements  were  placed  by  Pioneer 
in  the  Wall  Street  Journal  for  the  purchase  and  sale  of 
investment  properties,  mortgages  and  other  real  estate 
(GX  63-A,  63-B;  Tr.  1923). ^'^  Thereafter,  negotiations 
for  the  Albuquerque  Hilton  in  Albuquerque,  New  Mexico, 


^3  The  dissemination  of  these  advertisement  to  subscribers  of 
the  Pacific  Coast  Edition  of  the  Wall  Street  Journal  forms  the  basis 
of  Count  IX  in  the  indictment. 
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began  when  defendant  Shubin,  representing  Pioneer,  tele- 
phoned Charles  Cole,  manager  of  the  Albuquerque  Hilton, 
and  inquired  about  arranging  the  sale  of  the  hotel.  John 
Wagner  accompanied  bj^  his  attorney  Robert  Bunnett,  then 
flew  to  Albuquei-que  and  gave  Cole  a  May  1966  Pioneer 
financial  statement  sho^\ing  assets  of  approximately 
$8,500,000  (GX  374-A).  In  keeping  with  his  purported 
practice  "to  make  deals  fast,"  John  Wagner  signed  an 
agreement  that  very  same  day  for  the  sale  of  the  hotel  to 
Pioneer  in  return  for  Pioneer's  assumption  of  all  existing 
obligations  and  its  allowing  Cole  to  collect  about  $55,000 
in  receivables  (Tr.  2063-65;  GX  202-O).  The  following 
week,  Robert  Wagner  arrived  in  Albuquerque  as  the  ho- 
tel's new  manager,  installed  himself  in  a  hotel  suite,  and 
paid  himself  $50.00  a  day  plus  meals  (Tr.  2066).  He  an- 
nounced that  he  was  Pioneer's  "trouble  shooter,"  and  ex- 
plained that  he  and  John  Wagner  "wore  the  airplanes  out 
going  back  and  forth  on  deals"  (Tr.  2066,  2068) .  He  told 
Cole  "he  was  going  to  buy  a  lot  of  things"  in  Albuquerque, 
and  after  Cole  introduced  him  to  Leonard  Ginn,  a  local 
realtor,  Robert  Wagner  made  several  offers  to  Ginn  on 
behalf  of  Pioneer  (Tr.  2608,  2616).  While  "managing" 
the  hotel,  Robert  Wagner  received  mail  containing  remit- 
tances and  daily  cash  receipts  estimated  to  total  $2000  to 
S2500  daily,  which  for  the  most  part  were  then  funneled 
through  him  to  Pioneer  in  Las  Vegas  (GX  166-A,  166-B). 
The  hotel's  operating  expenses  and  other  obligations  were 
not  paid  and  Robert  Wagner  directed  that  creditors  be  put 
off  (Tr.  2084-90). 

The  El  Paso  Hotel 

In  an  attempt  to  acquire  the  El  Paso  Hotel  from  the 
Hilton  chain  for  $1,200,000,  John  Wagner  and  Jongeward 
flew  to  El  Paso,  Texas,  and  met  with  Hilton  executive 
Spearl  Ellison  (Tr.  1807).  Ellison  was  not  impressed 
with  the  May  1966  financial  statement  of  Pioneer,  show- 
ing assets  of  approximately  $8,500,000  (GX  96-A),  and 
demanded  that  they  meet  the  obligations  Pioneer  had  as- 
sumed on  the  Albuquerque  Hilton.     After  John  Wagner 
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and  Jongeward  made  some  excuse,  Ellison  evicted  them 
from  the  Albuquerque  hotel  (Tr.  1810). 

K.  The  SEC  Injunction 

On  September  9,  1966,  the  Securities  and  Exchange 
Commission  filed  a  civil  injunctive  action  in  the  United 
States  District  Court  for  the  District  of  Oregon  against 
the  corporate  defendants  and  several  of  the  other  defend- 
ants in  the  criminal  trial,  including  John  Wagner,  seeking 
to  enjoin  the  continuance  of  the  fraudulent  course  of  con- 
duct described  above. 

ARGUMENT 

POINT  ONE 

The   Jury   Verdicts   Convicting   Robert  Wagner   and 
Peter  Unger  are  Supported  by  Substantial  Evidence 

Robert  Wagner  and  Peter  Unger  specifically  raise  the 
issue  of  whether  there  was  sufficient  evidence  in  the  record 
to  support  their  convictions  on  Count  I  of  the  indictment. 
(R.W.  Br.  Pt.  IV  C;  P.U.,Br.  Pt.  VI.)  ^  Both  Peter  Unger 
and  Robert  Wagner  concede  that  John  Wagner  and  other 
defendants  were  engaged  in  a  scheme  to  defraud.  But 
Peter  Unger  claims  that  he  was  not  a  participant  in  any 
illegal  transactions  and  that  he  had  no  control  over  the 
illegal  activities  of  John  Wagner  and  the  other  defendants; 
and  Robert  Wagner  contends  that  he  was  an  innocent  vic- 
tim of  the  fraudulent  scheme. 

This  Court  has  held  that  the  proper  test  at  the  appellate 
level  for  determining  whether  there  is  sufficient  evidence 
in  the  record  to  support  the  jury's  guilty  verdicts  is  to  de- 
termine whether,  taking  the  view  most  favorable  to  the 
government  and  without  weighing  conflicting  e\ddence  or 
testing  the  credibility  of  witnesses,  there  is  substantial  evi- 
dence to  support  the  verdicts.     Remner  v.  United  States, 


1  Robert  Wagner's  Brief  on  Appeal  will  be  referred  to  as,  "R.W. 
Br.";  Peter  Unger's  Brief  as  "P.U.  Br."  and  John  Wagner's  Brief 
as  "J.W.  Br." 
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205  F.2d  277  (C.A.  9,  1953).  See  also  Isaacs  v.  United 
States,  301  F.2d  706,  713  (C.A.  8,  1962),  cert,  denied,  371 
U.S.  818;  Cartwright  v.  United  States,  335  F.2d  919,  921 
(C.A.  10,  1964)  ;  Davenport  v.  United  States,  260  F.2d 
591,  598  (C.A.  9,  1958),  cert,  denied,  359  U.S.  909 
(1959).  Furthermore,  circumstantial  evidence,  coupled 
with  the  reasonable  inferences  based  thereon,  is  sufficient 
to  sustain  the  convictions.  Holland  v.  United  States,  348 
U.S.  121  (1954)  ;  United  States  v.  Brown,  236  F.2d  403, 
405  (C.A.  2,  1956).  Also,  in  appraising  the  sufficiency  of 
the  evidence  to  justify  an  inference  of  fraudulent  intent  or 
bad  purpose,  the  evidence  must  be  viewed  in  its  most  fa- 
vorable light  to  the  government.  Elbel  v.  United  States, 
364  F.2d  127  (C.A.  10,  1966),  cert,  denied,  385  U.S.  1014. 
Criminal  intent  may  be  inferred  from  the  conduct  of  the 
defendants,  and  circumstantial  evidence,  upon  which  rea- 
sonable inferences  may  be  based,  is  sufficient.  Swallow  v. 
United  States,  307  F.2d  81  (C.A.  10,  1963),  cert,  denied, 
371  U.S.  950. 

Therefore,  it  was  not  incumbent  on  the  prosecution  to 
prove  that  John  Wagner,  Peter  Unger  and  Robert  Wagner 
entered  into  a  formal  agreement  that  constituted  an  un- 
lawful conspiracy.  Conspiracies  by  their  very  nature  are 
secret  and  clandestine,  and  are  seldom  susceptible  to  proof 
by  direct  evidence.  Proof  of  participation  in  a  conspiracy 
is  sufficient  if  a  common  purpose  and  plan  "may  be  in- 
ferred from  a  development  and  a  collocation  of  circum- 
stances." Glasser  v.  United  States,  315  U.S.  60,  80 
(1942) ;  Pereira  v.  United  States,  347  U.S.  1,  12  (1954)  ; 
Isaacs  v.  United  States,  301  F.2d  706,  725  (C.A.  8,  1962), 
cert,  denied,  371  U.S.  818.  Whether  Peter  Unger  and 
Robert  Wagner  intentionally  associated  themselves  with 
the  conspiracy  or  scheme  masterminded  by  John  Wagner 
to  defraud  the  victims  in  this  case  was  a  question  of  fact 
properly  referred  to  the  jury  for  its  decision.  Wall  v. 
United  States,  384  F.2d  758  (C.A.  10,  1967)  ;  Beck  v. 
United  States,  305  F.2d  595  (C.A.  10,  1962),  cert,  denied 
sub  nom.,  Tuthill  v.  United  States,  371  U.S.  895. 
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Peter  linger  attempts  to  exculpate  himself  from  the 
conspiracy  charged  in  Count  I  by  arguing  that  he  did  not 
personally  deal  with  the  defrauded  victims,  and  that  al- 
though he  issued  and  delivered  notes  and  trust  deeds  to 
John  Wagner  and  other  of  the  defendants,  he  was  not 
present  when  such  ''paper"  was  exchanged  with  the  de- 
frauded victims  for  their  property  interests.  The  facts  in 
the  record  belie  Unger's  protestations  of  nonparticipation 
and  lack  of  contact  with  the  victims.  However,  even  as- 
suming arguendo  that  Peter  Unger  did  not  have  contact 
with  the  victims,  he  still  would  be  criminally  liable  for 
participating  in  the  conspiracy  since  he  was  aware  of  the 
scheme,  and  performed  functions  and  acts  necessary  for 
the  accomplishment  of  its  illegal  purposes;  and  therefore 
would  be  responsible  for  all  of  the  acts  performed  by  his 
co-conspirators  in  furtherance  of  the  conspiracy  during  the 
period  when  he  was  a  member  of  the  illegal  scheme.  Delia 
Paoli  V.  United  States,  352  U.S.  232  (1957)  ;  Blumenthal 
V.  United  States,  332  U.S.  539  (1947)  ;  Enriquez  v.  United 
States,  338  F.2d  165  (C.A.  9,  1964)  ;  Feyrer  v.  United 
States,  314  F.2d  110  (C.A.  9,  1963). 

Peter  Unger  and  John  Wagner  were  central  or  core  con- 
spirators who  formulated  the  scheme,  and  thereafter  di- 
rected the  implementation  of  virtually  every  aspect  of  the 
scheme  to  build  a  real  estate  empire  with  worthless  paper. 
Peter  Unger  was  a  participant  in  the  scheme  at  its  incep- 
tion in  early  1963,  when  he  and  John  Wagner  began  to 
generate  worthless  paper  in  the  village  of  Elsinore,  Cali- 
fornia,^ and  continued  to  play  an  active  role  as  the  scheme 
blazed  its  path  through  California,^  Oregon,^  Hawaii,^  Ari- 


2  Paonessa,  Rupard  and  Evans  tracts,  Part  A,  counter  statement 
of  case. 

3  Lishner  and  Harris  properties,  Parts  B  and  C,  counter  state- 
ment of  case. 

*  Hollywood  Towne  House,  Part  G,  counter  statement  of  case. 

5  Aloha  Estates  and  Michael  properties,  Part  F,  counter  state- 
ment of  case. 
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zona,®  and  Nevada.''  Peter  Unger,  in  concert  with  John 
Wagner,  performed  a  crucial  function  in  the  scheme  by  di- 
rectly creating  an  inventoiy  of  worthless  notes  and  trust 
deeds  which  was  inflated  in  value  by  the  delusive  shunting 
of  the  Paonessa,  Rupard,  Evans  *  and  Elko  ^  tracts  and  the 
Harris  ^^  properties  to  each  other,  their  wives,  and  nomi- 
nees. Peter  Unger  also  held  himself  out  to  the  persons  to 
be  defrauded  as  an  agent  of  the  GRR  group, ^^  and  induced 
victims  to  rely  upon  GRR's  fraudulent  financial  statements 
which  reflected  as  assets  the  worthless  paper  he  and  John 
Wagner  created. ^^  He  also  advised  victims  that  GRR  had 
multi-million  dollar  assets. ^^  In  spite  of  his  knowledge 
that  John  Wagner  and  other  defendants  were  using  worth- 
less trust  deeds  and  notes  which  he  and  John  Wagner  had 
issued,  to  make  real  estate  acquisitions  from  the  victims," 
Peter  Unger  misrepresented  to  such  persons  that  pa\Tnents 
on  the  notes  had  been  made  and  lulled  such  victims  into 
believing  that  additional  pa^Tnents  on  those  notes  would  be 
forthcoming  in  the  future. ^^     Contrary  to  Peter  Unger's 


^  Lou  Peg  escrow,  Langston  properties,  Part  G,  counter  statement 
of  case. 

"  Ruby  View  and  Elko  properties,  and  Pioneer  transactions, 
Parts  D  and  J,  counter  statement  of  case. 

*  Pai't  A  of  counter  statement  of  case. 

^  Part  D  of  counter  statement  of  case. 

^°  Part  C  of  counter  statement  of  case. 

^'^  See,  e.g.,  testimony  of  victim  Langston  (Tr.  793-805),  and  of 
victim  Michael  (Tr.  1056-68). 

^-See,  e.g.,  testimony  of  Dorthy  Shackelford  Dill  (Tr.  809),  and 
victim  Langston  (Tr.  796). 

^^  See,  e.g.,  testimony  of  victim  Michael  (Tr.  1059). 

1*  E.g.,  Peter  Unger  subsequently  admitted  to  \ictim  Langston 
that  the  trust  deeds  were  no  good  (Tr.  801),  and  also  admitted 
that  through  the  shell  corporation  Lou  Peg,  he  was  buying  the 
Holljnvood  Towne  House  "with  nothing"   (Tr.  2401,  2438). 

"  See,  e.g.,  testimony  of  Dorothy  Shackleford  Dill  (Tr.  806-17) ; 
of  \-ictim  King  (Tr.  1211)  ;  of  victim  Bro%^Ti  (Tr.  907-10,  GX  288- 
A);  of  victim  Michael  (Tr.  1060-63). 
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assertion  that  he  did  not  personally  profit  from  the  con- 
spiracy alleged  in  Count  I,  and  consequently  had  no  stake 
in  the  illegal  venture,  the  record  is  replete  with  evidence 
that  he  personally  benefited  from  his  participation  in  the 
scheme.  Thus,  he  lived  rent-free  in  the  Beverly  Hills 
house,'"  collected  rents  which  were  converted  to  his  own 
personal  use,''  discounted  trust  deeds  and  other  "papers" 
for  cash,^®  and  utilized  cash  income  from  properties  for  his 
own  benefit.^^ 

A  similar  review  of  the  evidence  adduced  at  the  trial  re- 
lating to  the  activities  of  Robert  Wagner  clearly  estab- 
lishes his  participation  in  the  scheme.  Although  he  did  not 
become  associated  with  the  other  defendants  charged  in 
Count  I  until  approximately  May  1965,  about  two  years 
after  the  inception  of  the  scheme,  he  performed  essential 
functions  in  the  implementation  of  the  scheme  from  at 
least  December  1965  until  the  group's  activities  were  halt- 
ed by  the  SEC  injunctive  action  in  September  1966. 
Whether  or  not  Robert  Wagner  may  have  been  duped  by 
John  Wagner  and  Peter  linger  at  the  outset,  there  can  be 
no  doubt  that  by  December  1965  he  wilfully  and  knowing- 
ly joined  in  with  the  others  by  utilizing  worthless  paper 
and  falsely  inflated  financial  statements  to  bilk  the  public. 

Prior  to  his  trip  to  the  mainland  in  December  1965, 
Robert  Wagner  assisted  GRR  and  John  Wagner  in  accom- 
plishing the  exchange  offer  with  the  Hawaiian  investors 
in  Aloha  Estates  by  misrepresenting  to  such  investors  that 
the  Elsinore  properties  had  substantial  value  and  that  pay- 
ments on  GRR's  trust  deeds  and  notes  on  these  properties 
were  current.-"  He  created  a  facade  that  he  was  disinter- 
ested in  the  affairs  of  GRR  and  the  other  defendants,  and, 


^s  Lishner  property  (Tr.  261). 

"Lishner  property  (Tr.  261),  Michael  property  (Tr.  1056-68). 

^8  Harris  properties   (Tr.  2417),  Langston  properties    (Tr.  813, 
2441). 

19  Aloha  Estates  (Tr.  1001,  2495) . 

20  See  Part  F  of  counter  statement  of  case. 
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upon  his  return  from  the  mainland,  appeased  the  Ha- 
waiian investors  by  acknowledging  that  the  trust  deeds 
were  phonies  and  that  the  other  defendants  were  "shys- 
ters." ^^  Despite  these  statements  to  the  Hawaiian  inves- 
tors, he  proceeded  thereafter  to  misappropriate,  with 
Peter  linger,  the  proceeds  from  Aloha  Estates ;  to  consum- 
mate numerous  real  estate  transactions  in  Hawaii  with 
Peter  Unger ;  --  and  to  travel  back  to  the  mainland  to  par- 
ticipate in  the  scheme  from  February  through  September, 
1966.  Thus,  in  February  and  March  1966  he  and  John 
Wagner  travelled  together  representing  themselves  as 
agents  for  GRR,  purportedly  a  corporation  with  assets  in 
excess  of  $10  million.^^  When  foreclosure  proceedings  were 
imminent  with  respect  to  two  of  GRR's  projects,  the 
F.H.A.  financed  Hollywood  Towne  House  of  Portland  and 
the  S.B.A.  financed  Puebloan  Motor  Inn  of  Pueblo,  Colo- 
rado, Robert  Wagner  attempted  to  forestall  the  foreclosure 
actions  so  that  he  and  the  other  defendants  could  continue 
to  "milk"  the  income  from  such  properties  for  their  own 
personal  use.''  In  May  1966,  Robert  Wagner  became  a  di- 
rector of  Pioneer,  along  with  John  Wagner  and  other  de- 
fendants, and  continued  to  seek  real  estate  acquisitions  for 
the  group.  After  a  falsely  inflated  financial  statement 
showing  assets  of  over  $7  million  was  prepared  for  Pio- 
neer, in  July  or  August  1966,  Robert  Wagner  utilized  such 
financial  statements  in  attempts  to  acquire  further  prop- 
erties for  himself  and  Pioneer.-^     After  the  group  had 


21  See,  e.g.,  testimony  of  victim  Voight  (Tr.  1931)  ;  see  also,  the 
February  16,  1966  letter  from  Robert  Wagner  to  victim  Oppenheim 
(Tr.  2573,  GX  93-PP). 

^^  For  example,  in  January  1966  Robert  Wagner  and  Peter  Unger 
defrauded  Michael  in  connection  with  the  sale  of  his  house  in 
Hawaii.  See  Part  F  of  counter  statement  of  case.  See  also  (Tr. 
1059). 

"Testimony  of  Jerome  Mooney  (Tr.  1440-47). 

2*  Hollywood  Towne  House  (Tr.  1398-1412)  ;  Puebloan  Motor  Inn 
(Tr.  1856-59,  1898,  1916). 

25  See  France  Transaction,  Part  J  of  counter  statement  of 
case,  and  testimony  of  France  (Tr.  1945-52). 
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taken  over  the  Albuquerque  Hilton  Hotel,  he  arrived  on 
the  scene  as  Pioneer's  "trouble-shooter,"  became  the 
group's  manager  of  the  hotel,  and  proceeded  to  siphon  off 
the  hotel's  receipts  to  Pioneer  and  other  defendants  while 
stalling  the  hotel's  creditors  (Tr.  2066-68,  2084-90). 

Furthermore,  the  facts  that  Robert  Wagner  may  have 
been  a  late  joiner  in  the  conspiracy,  or  that  he  may  not 
have  been  aware  of  the  specific  details  or  of  all  the  machi- 
nations of  John  Wagner,  Peter  linger,  and  the  other  de- 
fendants, do  not  exculpate  him  from  criminal  responsi- 
bility for  the  conspiracy  charged  in  Count  I,^^  since  there 
was  sufficient  direct  and  circumstantial  evidence  in  the 
record  for  the  jury  to  find  that  Robert  Wagner  was  aware 
of  the  essential  nature  of  the  illegal  plan  to  defraud  prop- 
erty holders  of  their  real  estate  interests  by  obtaining  such 
interests  in  exchange  for  worthless  notes  and  trust  deeds, 
that  he  knowingly  associated  himself  with  the  other  con- 
spirators and  their  illegal  scheme,  and  that  he  performed 
functions  and  contributed  efforts  in  furtherance  of  such 
scheme.  See,  e.g.,  Blumenthal  v.  United  States,  332  U.S. 
539  (1947)  ;  Ha^jes  v.  United  States,  329  F.2d  209  (C.A. 
8,  1964).  That  the  role  of  Robert  Wagner  in  the  con- 
spiracy may  have  been  subordinate  is  no  defense.  Sahari 
v.  United  States,  333  F.2d  1019,  1021  (C.A.  9,  1964). 

It  is  submitted  on  the  basis  of  the  foregoing,  that  the 
evidence  of  guilt  against  Peter  linger  and  Robert  Wagner 
is  not  only  sufficient,  but  overwhelming. 


26  Even  if  the  arguments  of  Robert  Wagner  and  Peter  Unger 
of  nonparticipation  in  every  phase  of  the  scheme  were  accepted, 
their  reckless  disregard  and  indifference  as  to  whether  the  state- 
ments made  to  victims  both  orally  and  in  writing  were  true  or 
false,  and  their  failure  to  disclose  the  worthlessness  of  the  securities 
they  peddled,  constitute  evidence  from  which  the  jury  could  infer 
that  they  had  participated  in  the  conspiracy  charged  in  Count  I. 
See,  e.g.,  Elbel  v.  United  States,  364  F.2d  127  (C.A.  10,  1966), 
cert,  denied,  385  U.S.  1014. 
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POINT  TWO 

The  Contentions  of  John  Wagner  and  Robert  Wagner 
That  They  Were  Prejudiced  by  Being  Tried  and  Con- 
victed on  an  Indictment  Charging  Two  Separate  Con- 
spiracies When  Allegedly  Only  One  Conspiracy,  if  any. 
Existed  are  Unfounded 

John  Wagner  contends  that  it  was  error  for  the  trial 
court  to  have  permitted  him  to  be  tried  and  convicted  on 
two  separate  conspiracy  counts  when  the  evidence  at  trial 
allegedly  established  only  one  conspiracy,  if  it  established 
any  conspiracy  at  all  (J.W.  Br.  Pt.  F).  The  question  of 
how  many  conspiracies  are  involved  in  a  particular  factual 
situation  is  simply  answered:  "[T]he  precise  nature  and 
extent  of  the  conspiracy  must  be  determined  by  reference 
to  the  agreement  which  embraces  and  defines  its  objects." 
Bravervmn  v.  United  States,  317  U.S.  49,  51  (1942).  If 
a  single  agreement  between  conspirators  exists,  no  matter 
how  diverse  the  objects  of  that  agreement,  only  one  con- 
spiracy exists.  However,  if  conspirators  enter  into  more 
than  one  agreement,  then  each  separate  agreement  can 
constitute  a  separate  conspiracy. 

Of  course,  in  resolving  a  single  versus  multiple  con- 
spiracy question,  difficulty  usually  arises  because  it  is  sel- 
dom possible  to  show  an  express  written  agreement  be- 
tween conspirators.  Conspiracy  cases  are  frequently 
proven  by  means  of  circumstantial  evidence,  and  it  is  dif- 
ficult to  ascertain  from  this  type  of  evidence  the  precise 
scope  and  terms  of  a  particular  illegal  agreement.  This 
difficulty  is  compounded  by  the  fact  that  at  the  time  a  con- 
spiracy is  formed,  the  conspirators  themselves  are  not  al- 
ways aware  of  its  precise  scope,  since  conspiracies  often 
develop  in  successive  stages.  See,  e.g.,  Bliimenthal  v. 
United  States,  332  U.S.  539  (1947).  Therefore,  whether 
one  or  several  conspiracies  existed,  and  the  precise  nature 
or  scope  of  each  are  properly  questions  of  fact  for  the  jury 
—the  trier  of  fact.  United  States  v.  Dardi,  330  F.2d  316 
(C.A.  2,  1964),  cert,  denied,  379  U.S.  845;  United  States 
V.  Crosby,  294  F.2d  928  (C.A.  2,  1961),  cert,  denied  sub 
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mm.,  Mittelman  v.  United  States,  368  U.S.  984  (1962) ; 
Mansfield  v.  United  States,  155  F.2d  952  (C.A.  5,  1946)  ; 
see  Developments  in  the  Law — Criminal  Conspiracy,  72 
Harv.L.Rev.  920,  929-89  (1959)  ;  Note,  Federal  Treatment 
of  Multiple  Conspiracies,  57  Col.L.Rev.  387,  393  (1957). 

It  is  submitted  that  the  indictment  clearly  charged,  and 
the  jury  found,  that  John  Wagner  had  devised  and  master- 
minded an  over-all  scheme  to  defraud,  and  that  in  carry- 
ing out  such  scheme,  he  found  it  necessary  to  enter  into 
two  separate  conspiracies,  each  with  different  objects, 
though  some  of  the  means  were  identical.  In  reaching  its 
conclusions  that  two  separate  conspiracies  existed  and  that 
John  Wagner  was  a  member  of  both,  it  is  obvious  that  the 
jury  concluded  that  some  of  the  members  of  each  con- 
spiracy were  different  since  it  acquitted  Robert  Wagner  of 
the  Count  XIV  charge  while  it  convicted  him  on  the  Count 
I  charge.  The  principal  object  of  the  Count  I  conspiracy 
was  to  defraud  owners  of  real  estate  and  personal  prop- 
erty by  obtaining  money  and  property  from  such  victims 
through  the  fraudulent  means  of  creating  and  exchanging 
worthless  paper.  In  contrast,  the  principal  object  of  the 
Count  XIV  conspiracy  was  to  defraud  the  United  States 
by  concealing  from  governmental  agencies  the  defendants' 
looting  activities,  and  the  interstate  transportation  of  the 
fruits  of  their  illegal  activities,  through  the  means  of  fil- 
ing false  written  statements  with  such  governmental 
agencies. 

When  the  issue  of  single  versus  multiple  conspiracies 
must  be  determined,  if  the  evidence  viewed  in  the  light 
most  favorable  to  the  government  is  such  that  reasonable 
minds  might  differ  "then  the  question  becomes  one  of  fact 
for  the  jury  to  resolve,  and  not  one  of  law  to  be  deter- 
mined by  the  courts,"  particularly  when  the  trial  court  has 
properly  and  fully  instructed  the  jury  on  this  issue.  See, 
e.g.,  Isaacs  v.  United  States,  301  F.2d  706,  726  n.31,  727 
(C.A.  8,  1962),  cert,  denied,  371  U.S.  818.  It  is  impor- 
tant to  determine  whether  the  juiy  was  given  adequate 
instructions  in  this  regard  in  the  case  at  bar.  Cf.  United 
States  V.  Kelhj,  349  F.2d  720  (C.A.  2,  1965),  cert,  denied, 
384  U.S.  947;  United  States  v.  Borelli,  336  F.2d  376  (C.A. 
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2,  1964),  cert,  denied  sub  nom.,  Cinquegrano  v.  United 
States,  379  U.S.  960  (1965).  The  trial  court  carefully 
cautioned  the  jurors  in  its  instructions  prior  to  the  com- 
mencement of  their  deliberations : 

Count  I  of  the  Indictment  charges  all  of  the  defend- 
ants named  therein  with  participating  in  a  single, 
over-all  conspiracy.   (Tr.  2733) 


Count  XIV  charges  John  C.  Wagner  and  Robert  L. 
Wagner  with  a  conspiracy  separate  and  apart  from 
that  charged  in  Count  I.  (Tr.  2728) 


To  some  extent,  the  scope  of  the  conspiracy  and  Overt 
Acts,  set  forth  in  Count  14,  overlaps  those  recited  in 
Count  1,  but  the  impetus  of  Count  14  is  the  alleged 
fraud  in  connection  ^vith  properties  on  which  federal- 
ly-insured mortgages  exist.  Be  very  sure  that  you  do 
not  convict  on  this  count  unless  you  find  a  conspiracy 
complete  and  separate  from  that  charged  in  the  first 
count.  You  cannot  convict  any  defendants  on  both 
counts  for  the  same  violations  of  law.  But  I  would 
remind  you  of  the  general  instructions  defining  a  con- 
piracy  given  in  connection  with  Count  1,  those  gen- 
eral instructions  also  apply  to  Count  14.   (Tr.  2752) 

The  definition  of  conspiracy  is  the  same,  but  the 
charge  is  different.     (Tr.  2752) 

*         *         *         * 

Again,  I  want  to  repeat  that  a  separate  crime  or  of- 
fense is  charged  in  each  count  of  the  Indictment.  Al- 
though evidence  introduced  may  be  considered  by  you 
in  connection  with  all  counts,  each  offense  and  the  evi- 
dence applicable  thereto  should  be  considered  sepa- 
rately as  though  no  other  offense  were  charged.  The 
fact  that  you  may  find  some  or  all  of  the  accused 
guilty,  or  not  guilty,  of  one  of  the  offenses  charged, 
should  not  influence  your  verdict  with  respect  to  any 
other  offense  charged.     (Tr.  2761) 

The  judge  had  read  his  jury  instructions  privately  to  coun- 
sel prior  to  delivering  them  to  the  jury.     (Tr.  2683-2716) 
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There  were  no  objections  or  comments  made  by  any  de- 
fense counsel  with  respect  to  the  judge's  proposed  instruc- 
tions relating  to  the  two  separate  conspiracy  counts.  After 
the  instructions  had  been  given  to  the  jury,  neither  counsel 
for  John  Wagner  nor  Robert  Wagner  requested  any  fur- 
ther instructions  relating  to  Count  I  or  Count  XIV,  nor 
did  either  of  them  object  to  any  of  the  instructions  given 
relating  to  the  two  conspiracy  counts.  (Tr.  2770-75)^ 

John  Wagner  raises  the  time-worn  cry  of  "Kotteakos"  ^ 
in  an  attempt  to  bolster  his  argument  that  the  government 
purposely  fragmented  a  single  conspiracy  into  illusory 
multiple  conspiracies  in  order  to  improve  the  chances  of 
obtaining  a  conviction.^  Thus,  although  John  Wagner 
claims  that  he  was  convicted  on  multiplicitous  conspiracy 
counts,  and  that  upon  the  evidence  presented  the  jury 
could  only  find  one  illegal  agreement,  it  is  submitted  that 
the  jury  disagreed  with  him,  as  was  its  prerogative,  and, 
in  piecing  together  the  evidence,  quite  correctly  found  him 
to  be  a  guilty  participant  in  two  separate  conspiracies.'* 

Robert  Wagner  raises  the  same  multiplicity  argument, 
but  with  a  slightly  different  twist.  (R.W.  Br.  Ft.  IV  E) 
He  contends  that  since  the  government  had  a  weak  case 
against  him  it  purposely  fragmented  a  single  conspiracy 
charge  to  enhance  the  chances  of  convicting  a  fringe  par- 


^  Indeed,  the  only  comment  made  by  any  defense  counsel  relating 
to  the  instructions  on  these  counts  was  a  statement  by  counsel  for 
Peter  Unger  as  to  the  court's  jury  instructions  relating  to  Count 
XIV  that  the  instruction  "as  such  certainly  is  favorable  to  John 
C.  Wagner  and  Robert  L.  Wagner."   (Tr.  277) 

^Kotteakos  V.  United  States,  328  U.S.  75  (1946). 

^  This  argument  brings  to  mind  Judge  Friendly's  opening  state- 
ment in  United  States  v.  Borelli,  336  F.2d  376,  380  (C.A.  2,  1964), 
cert,  denied  sub  nom.,  Cinquegrano  V.  United  States,  379  U.S. 
960  (1965)  :  "Appellants  from  conspiracy  convictions  too  often 
remind  us  of  Kotteakos  ...  in  instances  vi^here  the  reminder  is 
inapposite." 

*  Without  conceding  that  John  Wagner's  argument  has  any  merit 
on  this  point,  it  should  be  noted  that  he  received  concurrent  sen- 
tences on  the  two  conspiracy  counts,  and  thus  could  not  in  any 
event  be  prejudiced  by  multiplicity. 
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ticipant  by  providing  the  jury  the  opportunity  to  reach  a 
compromise  verdict.  The  argument  on  sufficiency  of  evi- 
dence contained  in  Point  One  belies  his  contention  of 
fringe  participation.  As  discussed  above,  the  jury  prop- 
erly found  that  two  conspiracies  existed.  It  is  submitted 
that  the  trial  court  quite  properly  denied  Robert  Wagner's 
motion  to  dismiss  Count  XIV  prior  to  submission  of  the 
case  to  the  jury  because,  in  considering  "the  evidence  in 
the  light  most  favorable  to  the  government  .  .  .  together 
with  the  inferences  which  may  be  reasonably  drawn  from 
the  facts,"  there  was  "substantial  evidence  upon  which  a 
jury  might  reasonably  base  a  finding  that  the  accused  is 
guilty  beyond  a  reasonable  doubt."  Rule  29(a),  F.  R. 
Crim.  P.  In  this  connection,  it  is  a  "principle  universally 
recognized,  that  if  the  evidence  in  light  most  favorable  to 
the  government  is  such  that  reasonable  minds  'might  dif- 
fer' then  the  question  becomes  one  of  fact  for  the  jury  to 
resolve,  and  not  one  of  law  to  be  determined  by  the 
courts."  Issacs  v.  United  States,  301  F.2d  706,  726-27 
(C.A.  8,  1962),  cert,  denied,  371  U.S.  818  (Emphasis 
added). 

Moreover,  the  assertion  that  conviction  of  a  defendant 
on  one  count  and  his  acquittal  on  another  establishes  that  a 
"compromise  verdict"  was  reached  is  an  obvious  non- 
sequitur.  To  accept  this  fallacious  reasoning  would  pre- 
clude a  court  from  ever  trying  a  defendant  on  more  than 
one  count.  Therefore,  a  reversal  of  the  convictions  in  this 
case  based  upon  a  finding  that  John  Wagner  and  Robert 
Wagner  have  been  prejudiced  by  being  improperly  charged 
and  convicted  on  multiple  conspiracy  counts  would,  in  ef- 
fect, preclude  effective  prosecutions  of  participants  in  com- 
plex financial  conspiracies.  If  the  government  obtains  a 
conviction  on  a  single  integral  conspiracy  theory,  the  de- 
fendants will  claim  that  multiple  conspiracies  should  have 
been  charged  and  will  ask  for  reversal  based  upon  du- 
plicity, while  if  the  government  alleges,  proves,  and  ob- 
tains convictions  on  multiple  conspiracies,  the  defendants, 
as  here,  will  maintain  that  a  single,  over-all  conspiracy 
should  have  been  charged,  and  will  ask  for  reversal  based 
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upon  multiplicity.  That  the  law  of  conspiracy  should  not 
be  subjected  to  such  a  dilemma  is  indicated  by  the  follow- 
ing words  of  Judge  Learned  Hand,  in  United  States  v. 
Cohen,  145  F.2d  82,  88  (C.A.  2,  1944)  : 

It  is  particularly  unreasonable  for  the  accused  to  ob- 
ject that  all  their  misdeeds  should  be  brought  to  light 
when  they  so  inextricably  confused  them  themselves; 
i.e.,  to  complain  of  that  confusion  of  which  they  were 
the  authors.  It  is  a  strange  conception  of  justice  that, 
if  one  only  tangles  one\s  crimes  enough,  one  gets  an 
immunity  because  the  result  is  beyond  the  powers  of  a 
jury  to  unravel.   (Emphasis  added) 

POINT  THREE 

Joinder  of  Offenses  and  of  Defendants  Was  Proper 
and  the  Trial  Court  Did  Not  Abuse  Its  Discretion  in 
Denying  the  Motions  for  Severance 

A.  Joinder  of  Offenses  and  of  Defendants  Was  Proper 

Both  John  Wagner  and  Peter  linger  raise  as  reversible 
error  an  alleged  misjoinder  of  offenses  and  defendants. 
(J.W.  Br.  Pt.  A;  P.U.  Br.  Pt.  A)  It  is  submitted  that 
the  provisions  of  Rule  8(a),  Fed.  R.  Crim.  P.,  relating  to 
joinder  of  offenses,  and  the  provisions  of  Rule  8(b),  Fed. 
R.  Crim.  P.,  relating  to  joinder  of  defendants,  were  com- 
plied with  and  that  defendants'  misjoinder  arguments 
have  little  merit. 

Rule  8(a)  provides  for  the  joinder  of  several  charges 
against  a  defendant  if  the  offenses  charged  "are  of  the 
same  or  similar  character  or  are  based  on  the  same  act  or 
transaction  or  two  or  more  acts  or  transactions  connected 
together  or  constituting  parts  of  a  common  scheme  or 
plan."  It  is  common  practice,  particularly  in  securities 
fraud  and  mail  fraud  prosecutions,  to  join  in  one  trial  a 
conspiracy  count  along  with  separate  substantive  securi- 
ties fraud  and  mail  fraud  counts  committed  in  furtherance 
of  such  conspiracy.  See,  e.g.,  Davenport  v.  United  States, 
260  F.2d  591  (C.A.  9,  1958),  cert,  denied,  359  U.S.  909 
(1959). 
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Counts  II  through  XIII  contained  substantive  securities 
fraud  and  mail  fraud  charges  of  "the  same  or  similar 
character"  and  were  committed  in  furtherance  of  the 
"common  scheme  or  plan"  alleged  in  Count  I  as  the  con- 
spiracy to  commit  securities  fraud  and  mail  fraud.  Con- 
sequently, Rule  8(a)  was  fully  complied  with  by  the  court 
in  allowing  Counts  I  through  XIII  to  be  tried  jointly 
against  John  Wagner.  Similarly,  Counts  XV,  XVI  and 
XVII  were  substantive  offenses  of  making  false  state- 
ments and  transporting  stolen  property  committed  in  fur- 
therance of  the  "common  scheme  or  plan"  alleged  in  Count 
XIV  as  a  separate  conspiracy  to  defraud  agencies  of  the 
United  States,  to  make  false  statements  to  government 
agencies  and  to  transport  stolen  funds  interstate.  Thus, 
joinder  of  Counts  XIV,  XV,  XVI  and  XVII  was  also  en- 
tirely proper. 

The  only  remaining  issue  as  to  misjoinder  of  offenses  is 
whether  it  was  proper  to  litigate  in  one  trial  the  two  con- 
spiracies with  their  related  substantive  offenses.  It  is  sub- 
mitted that  such  joinder  was  entirely  proper  under  Rule 
8(a)  since  both  conspiracies  and  the  substantive  offenses 
related  to  each  were  all  based  on  "acts  or  transactions 
connected  together  or  constituting  parts  of  a  common 
scheme  or  plan."  The  evidence  adduced  at  trial  shows  that 
defendant  John  Wagner  masterminded  and  directed  the 
over-all  scheme  to  defraud  victims  into  exchanging  their 
properties  for  worthless  paper,  and  that  in  pursuing  this 
scheme  he  entered  into  two  separate  conspiracies  to  ac- 
complish his  aims.  The  evidence  introduced  at  trial  to 
prove  the  conspiracy  to  file  false  statements  with  the 
F.H.A.  and  the  S.B.A.  overlapped  that  used  to  prove  part 
of  the  conspiracy  to  commit  mail  fraud  and  securities 
fraud  charged  in  Count  I.  Thus,  evidence  of  the  manner 
in  which  the  defendants  gained  control  of  the  Puebloan 
Motor  Inn  and  the  Hollywood  Towne  House,  and  "milked" 
the  revenues  and  income  from  the  Hollywood  Towne  House 
and  converted  such  monies  to  their  own  personal  use  was 
relevant  to  proof  of  both  of  the  conspiracies  charged.  In 
fact,  some  of  the  defendants'  activities  with  respect  to 
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the  Puebloan  Motor  Inn  and  the  Hollywood  Towne  House 
were  even  specified  as  overt  acts  in  the  conspiracy  charged 
in  Count  I. 

In  this  connection,  the  test  for  whether  joinder  of  of- 
fenses is  proper  involves  a  weighing  of  the  possible  preju- 
dice to  the  defendants  against  the  public  interest  in  avoid- 
ing duplicitous,  time-consuming  trials  in  which  the  same 
factual  and  legal  issues  must  be  litigated.  United  States 
V.  Haim,  218  F.Supp.  922  (S.D.N.Y.  1963).  When  the 
trier  of  fact  will  be  in  a  position  to  separate  out  the  facts 
and  law  applicable  to  each  count,  joinder  of  offenses  is 
proper.  United  States  v.  Kahn,  381  F.2d  824  (C.A.  7, 
1967);  Daly  v.  United  States,  342  F.2d  932  (C.A.  D.C., 
1964) ;  Drew  v.  United  States,  331  F.2d  85,  91  (C.A.  D.C., 
1964) .  The  defendants,  both  prior  to  trial  and  now  on 
appeal,  failed  to  make  any  showing  that  the  trial  judge's 
denial  of  their  misjoinder  motions  was  incorrect.  The 
jury's  ability  to  separate  and  keep  distinct  the  evidence 
and  the  law  relating  to  each  count,  in  accordance  with  the 
trial  judge's  precise  limiting  instructions  on  this  point,  is 
clearly  demonstrated  by  its  acquittal  of  Robert  Wagner  on 
the  second  conspiracy.  In  a  closely  analagous  Securities 
Act  and  mail  fraud  prosecution  which  also  involved  sepa- 
rate charges  of  making  false  statements  to  the  SEC  in 
violation  of  18  U.S.C.  1001,  United  States  v.  Steel,  38 
F.R.D.  421  (S.D.N.Y.  1965)  where  the  court  held  that 
there  was  no  misjoinder  in  a  22  count  indictment  ^  against 
two  defendants,  although  the  offenses  were  different,  it 
found  that  the  false  statements  were  made  to  the  SEC  in 
furtherance  of  the  overall  scheme  or  plan,  and  that  the 
proof  to  be  introduced  at  trial  would  be  relevant  to  all 
three  groups  of  charges. 

This  then  leaves  for  determination  the  issue  of  whether 
the  defendants  were  properly  joined  for  trial  under  the 
permissive  provisions  of  Rule  8(b).    That  rule  authorizes 


^  Count  I  alleged  a  conspiracy  to  violate  the  Securities  Act  and 
the  Mail  Fraud  Statute,  Counts  II  through  XI  alleged  substantive 
Securities  Act  crimes  committed  in  furtherance  of  the  conspiracy, 
and  Counts  XII  through  XXII  alleged  substantive  counts  of  false 
statements  made  to  the  SEC. 
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joinder  of  defendants  if  the  indictment  alleges  that  the  de- 
fendants participated  "in  the  same  series  of  acts  or  trans- 
actions constituting  an  offense  or  offenses,"  and  expressly 
states  that  joinder  is  pi'oper  even  though  each  defendant 
is  not  charged  in  each  count.  In  construing  Rule  8(b),  the 
courts  have  clearly  held  that  joinder  of  defendants  is 
proper  even  though  all  are  not  charged  in  each  count, 
Schaffer  v.  United  States,  362  U.S.  511  (1960);  United 
States  v.  Steel,  38  F.R.D.  421  (S.D.N.Y.  1965),  and  even 
though  all  have  not  participated  equally  in  the  offenses 
charged,  United  States  v.  Brtjant,  264  F.2d  598,  603 
(C.A.  4,  1966)  ;  Ader  v.  United  States,  284  F.  13  (C.A. 
7,  1922). 

As  the  court  stated  in  Haggard  v.  United  States,  369 
F.2d  968,  973  (C.A.  8,  1966),  "Broad  interpretation  of 
Rule  8(b)  is  undoubtedly  encouraged  in  the  interests  of 
more  efficient  administration  of  criminal  trials."  In  Hag- 
gard, a  total  of  six  defendants  were  charged  in  various 
counts  of  the  indictment,  but  Haggard  was  the  only  de- 
fendant named  in  each  count.  The  indictment  charged 
Haggard,  Alley  and  another  defendant  in  a  conspiracy 
count,  and  charged  Haggard  in  all,  but  Alley  in  only  3  of 
the  13  substantive  counts.  On  appeal.  Alley  claimed  mis- 
joinder under  Rule  8(b).  In  its  examination  of  the  in- 
dictment, the  court  found  that  Haggard  was  a  common 
participant  throughout  all  counts  (as  was  John  Wagner 
in  the  instant  case)  ;  that  each  of  the  charges  implied  a 
"clear  discernible  pattern  of  action"  involving  each  of  the 
other  defendant's  assisting  Haggard,  the  prime  defendant, 
in  the  "same  series  of  transactions"  (similarly,  in  the  in- 
stant case,  Robert  Wagner  and  Peter  Unger  assisted  John 
Wagner  in  his  over-all  scheme  to  defraud)  ;  that  the  in- 
dictment invited  "joint  proof"  (just  as  in  the  instant  case, 
proof  concerning  many  of  the  real  estate  transactions 
jointly  implicated  the  three  appellants)  ;  and  concluded  that 
under  these  circumstances,  prima  facie  joinder  was  shown. 
Applying  the  Haggard  rationale,  it  is  submitted  there  was 
no  misjoinder  in  the  case  at  bar.  Cf.,  Davenport  v.  United 
States,  260  F.2d  591  (C.A.  9,  1958)',  cert,  denied,  359  U.S. 
909  (1959). 
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B.  The  Trial  Court  Did  Not  Abuse  Its  Discretion  in 
Denying  the  Motions  for  Severance 

Even  where  joinder  of  offenses  and  of  defendants  is 
proper  under  Rule  8,  Rule  14,  Fed.  R.  Crim.  P.,  recognizes 
the  possibility  of  prejudice  resulting  therefrom,  and  pro- 
vides that  where  it  appears  that  either  a  defendant  or  the 
government  is  prejudiced  by  such  joinder,  "the  court  tnay 
order  an  election  or  separate  trials  of  counts,  grant  a  sev- 
erance of  defendants  or  provide  whatever  other  relief  jus- 
tice requires."  (Emphasis  added.)  The  granting  or 
denying  of  a  motion  for  severance  rests  in  the  sound  dis- 
cretion of  the  trial  court  and  is  a  matter  which  is  not 
reviewable  except  for  a  clear  abuse  of  discretion.  Opper 
v.  United  States,  348  U.S.  84  (1954)  ;  Davenport  v.  United 
States,  260  F.2d  591  (C.A.  9,  1958),  cert,  denied,  359  U.S. 
909  (1959)  ;  Shockley  v.  United  States,  166  F.2d  704  (C.A. 
9,  1948),  cert,  denied,  334  U.S.  850.  Severance  is  proper- 
ly denied  unless  the  defendant  makes  a  clear-cut  showing 
of  prejudice,  even  where  there  has  been  a  failure  of  proof 
or  dismissal  of  the  sole  count  justifying  joinder.  ScJiaffer 
V.  United  States,  362  U.S.  511  (1960)  ;  United  States  v. 
Aiken,  373  F.2d  294  (C.A.  2,  1967)  ;  Fernandez  v.  United 
States,  329  F.2d  899  (C.A.  9,  1964) ,  cert,  denied,  379  U.S. 
832.  Moreover,  defendants  are  not  entitled  to  separate 
trials  merely  because  of  unequal  proof.  United  States  v. 
Sherman,  84  F.Supp.  130  (E.D.N.Y.  1947),  because  of  the 
expense  of  a  joint  trial,  United  States  v.  Van  Allen,  28 
F.R.D.  329  ( S.D.N. Y.  1961),  because  some  defendants  are 
named  in  only  a  few  counts.  United  States  v.  Nomura 
Trading  Co.,  213  F.Supp.  704  (S.D.N.Y.  1963),  because 
some  defendants  have  a  lesser  role  in  the  crime  than  other 
defendants.  West  v.  United  States,  311  F.2d  69  (C.A.  5, 
1962) ,  because  the  defendants  may  be  hostile  to  each  other, 
Allen  V.  United  States,  202  F.2d  329  (C.A.  D.C.  1952),  or 
because  defendants  have  different  but  not  antagonistic  de- 
fenses. United  States  v.  Fujimoto,  102  F.Supp.  890  (D. 
Hawaii  1952). 

The  **shot-gun"  showing  of  purported  prejudice  made  by 
John  Wagner  (J.W.  Br.  Pt.  A)    and  Peter  Unger  (P.U. 
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Br.  Pt.  H)  is  wholly  insufficient  to  establish  that  the  trial 
court  abused  its  discretion  in  denying  the  motions  for 
severance.  Here,  the  indictment  charged  and  the  evidence 
convincingly  established  that  John  Wagner,  Peter  Unger 
and  Robert  Wagner  actively  participated  in  the  implemen- 
tation of  a  fraudulent  scheme.  That  each  one's  involve- 
ment in  the  fraudulent  activities  may  have  occurred  at 
different  times  and  different  places,  and  that  each  one  con- 
tributed to  the  implementation  of  the  fraudulent  scheme 
in  a  somewhat  different  way,  does  not  establish  that  any 
of  them  was  prejudiced  by  not  having  a  separate  trial. 
When  multiple  defendants  are  charged  with  engaging  in  a 
scheme  to  defraud,  a  joint  trial  "not  only  increases  the 
speed  and  efficiency  of  the  administration  of  justice  but 
also  serves  to  give  the  jury  a  complete  over-all  view  of  the 
whole  scheme  and  helps  them  to  see  how  each  piece  fits  into 
the  pattern."  Rakes  v.  United  States,  169  F.2d  739,  744 
(C.A.  4,  1948) .  The  fact  that  some  of  the  defendants  play 
only  "a  very  small  part  in  wrong-doing  as  compared  with 
others  does  not  reasonably  entitle  them  to  separate  trials." 
Ader  v.  United  States,  284  F.  13  (C.A.  7,  1922).  Also, 
although  Peter  Unger  has  claimed  prejudice  based  upon 
the  possibility  that  the  jury  may  have  been  confused  by 
the  presentation  of  evidence  on  counts  in  which  he  was  not 
named  a  defendant,  such  a  general  unsupported  assertion 
of  prejudice  does  not  justify  a  severance.  Williamson  v. 
United  States,  310  F.2d  192  (C.A.  9,  1962). 

It  is  submitted  that  the  decision  of  this  Court  in  Daven- 
port V.  United  States,  260  F.2d  591  (C.A.  9,  1958),  cert. 
denied,  359  U.S.  909  (1959),  is  controlling  on  the  issues 
of  joinder  and  severance  presented  in  the  instant  case.  In 
Davenport,  nine  defendants  were  charged  by  indictment 
with  one  count  of  conspiracy  to  violate  the  Mail  Fraud  Stat- 
ute and  the  anti-fraud  provisions  of  the  Securities  Act  of 
1933,  and  all  of  the  defendants  except  Davenport  and  an- 
other were  charged  with  twelve  counts  of  substantive  vio- 
lations of  those  statutes;  Davenport  was  named  in  only  4 
of  40  overt  acts  alleged  in  the  conspiracy  count.  After 
examining  the  record  and  finding  that  the  trial  court  care- 
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fully  distinguished  the  charges  and  the  defendants  for  the 
jury,  the  court  held,  "We  see  no  reason  to  interfere  with 
the  trial  Court's  discretion  [in  denying  Davenport's  mo- 
tion for  severance],  as  we  find  that  no  prejudice  was  suf- 
fered by  the  appellant."  260  F.2d  at  595.  A  similar  ex- 
amination of  the  record  on  this  appeal  shows  that  the  trial 
court  constantly  admonished  the  jury  to  consider  the  guilt 
or  innocence  of  each  defendant  solely  upon  the  evidence  in- 
troduced at  trial  against  him,  and  to  determine  its  ver- 
dicts separately  as  to  each  defendant,  pursuant  to  the 
trial  court's  careful  and  detailed  instructions.  As  the 
Davenport  court  stated,  in  citing  from  Dowdy  v.  United 
States,  46  F.2d  417,  421  (C.A.  4,  1931)  : 

Where  two  or  more  defendants  are  indicted  for  a 
joint  transaction,  it  is  inadvisable  to  split  up  the  case 
into  many  parts  for  separate  trials,  in  the  absence  of 
very  strong  and  cogent  reason  therefor.  This  is  espe- 
cially true  in  conspiracy  charges,  from  the  very  na- 
ture of  the  case. 

In  the  instant  case,  the  defendants  rely  upon  Drew  v. 
United  States,  331  F.2d  85  (C.A.  D.C.,  1964)  in  claiming 
prejudice  by  virtue  of  the  introduction  of  evidence  which 
failed  to  meet  the  "other  crimes  test."  Drew,  however, 
involved  joinder  of  distinct  and  separate  offenses  which 
were  neither  parts  of  "a  common  scheme  or  plan"  nor 
parts  of  the  "same  act  or  transactions  or  the  same  series 
of  acts  or  transactions,"  and  therefore  is  inapposite.  In 
addition,  John  Wagner  raises  two  strained  arguments  to 
bolster  his  contention  that  a  joint  trial  severely  prejudiced 
him:  first,  citing  Echeles  v.  United  States,  352  F.2d  892 
(C.A.  7,  1965),  that  he  was  denied  the  opportunity  to  call 
his  co-defendants  as  his  defense  witnesses;  and  second, 
that  he  was  prejudiced  by  the  introduction  into  evidence  of 
Peter  Unger's  statements  to  government  officers  which  al- 
legedly incriminated  him.  The  first  argument  is  patently 
spurious  since  both  of  his  remaining  co-defendants,  Rob- 
ert Wagner  and  Peter  Unger,  did  take  the  stand,  and  he 
had  ample  opportunity  to  examine  them  if  he  so  desired. 
Moreover,  Echeles  is  inapposite  since  no  showing  has  ever 
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been  made  by  John  Wagner  that  any  of  his  co-defendants 
ever  made  any  prior  statements  exculpating  him.  The 
second  argument  is  also  without  merit  because  no  objec- 
tion was  made  at  trial  to  the  introduction  of  Peter  Unger's 
statements,  and  even  if  such  objection  had  been  interposed, 
the  statements  were  still  admissible  since  Peter  Unger  took 
the  stand  and  was  available  for  cross-examination  by  John 
Wagner.  Cf.  Bruton  v.  United  States,  391  U.S.  123 
(1968)  ;  United  States  v.  Levinson,  .  .  .  F.2d  .  .  .  (C.A.  6, 
Nos.  18204  et  seq.,  Dec.  30,  1968). 

It  is  obvious  that  if  severances  had  been  granted  in  the 
instant  case,  three  separate  trials  in  which  the  evidence 
would  be  almost  identical  w^ould  needlessly  have  been  re- 
quired. Cf.  United  States  v.  Van  Allen,  28  F.R.D.  329, 
339  (S.D.N.Y.  1961).  The  mere  fact  that  the  defendants 
might  have  had  a  better  chance  of  acquittal  if  tried  sepa- 
rately does  not  constitute  gi'ounds  for  severance.  Robin- 
son V.  United  States,  210  F.2d  29  (C.A.  D.C.,  1954).  As 
Judge  Augustus  Hand  astutely  observed  in  United  States 
V.  Fradkin,  81  F.2d  56,  59   (C.A.  2,  1935)  : 

A  man  takes  some  risk  in  choosing  his  associates,  and 
if  he  is  hailed  into  court  with  them,  must  ordinarily 
rely  on  the  fairness  and  ability  of  the  jury  to  separate 
the  sheep  from  the  goats. 

POINT  FOUR 

The   Trial   Court   Did   Not  Abuse   Its  Discretion   in 
Denying  the  Motions  for  Change  of  Venue 

Peter  Unger  urges  as  error  the  denial  of  his  pre-trial 
motion  for  change  of  venus  pursuant  to  Rule  21(b),  Fed. 
R.  Crim.  P.,  alleging  that  his  indigency,  his  residence, 
the  probable  length  of  the  trial,  and  the  residence  of  the 
majority  of  witnesses  compelled  the  transfer  of  the  pro- 
ceedings to  the  United  States  District  Court  for  the  South- 
ern District  of  California.  (C.T.  100-101)  (P.U.  Br.  Pt. 
B)  Similarly,  John  Wagner  also  filed  a  pre-trial  motion 
for  change  of  venue,  with  a  supporting  affidavit,  alleging 
that  the  indictment  charged  offenses  in  different  districts, 
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the  overwhelming  majority  of  which  were  not  within  the 
jurisdiction  of  the  District  Court  of  Oregon,  and  that  his 
residence,  the  residences  of  the  majority  of  witnesses,  and 
his  indigency,  purportedly  depriving  him  of  paid  counsel 
of  his  choice,  required  transfer  of  the  proceeding  to  the 
United  States  District  Court  for  the  Southern  District  of 
California.  (C.T.  109-12)  On  appeal,  he  reasserts  the 
allegations  contained  in  the  pre-trial  motion  and  affidavit, 
and  claims  that  those  allegations  were  borne  out  by  the 
trial.  (J.W.  Br.  Pt.  C) 

Unless  the  defendants  show  that  trial  in  the  district 
selected  by  the  prosecution  would  be  "unduly  burdensome" 
and  unfair,  United  States  v.  United  States  Steel  Corp.,  233 
F.Supp.  154,  157  (S.D.N.Y.  1964)  ;  United  States  v.  Jes- 
sup,  38  F.R.D.  42  (M.D.Tenn.  1965),  or  establish  that  the 
"substantial  balance  of  inconvenience"  requires  transfer, 
then  transfer  is  not  warranted,  United  States  v.  Luros, 
243  F.Supp.  160,  173-74  (N.D.Iowa  1965). 

[N]o  matter  where  [the]  trial  is  conducted,  there  will 
be  inconvenience  to  the  parties,  .  .  .  ,  their  counsel  and 
their  witnesses.  But  mere  inconvenience,  interference 
with  one's  routine  occupational  and  physical  activities, 
and  other  incidental  burdens  which  normally  follow 
when  one  is  called  upon  to  resist  a  serious  charge  do 
not  ipso  facto  make  the  necessary  showing  that  a 
transfer  is  required  in  the  interest  of  justice.  United 
States  V.  Lures,  243  F.Supp.  at  174. 

The  defendants  have  failed  to  make  the  necessary  show- 
ing of  "a  substantial  balance  of  inconvenience"  to  them- 
selves, or  that  a  trial  in  Oregon  would  be  "so  unduly  bur- 
densome" that  transfer  to  the  Southern  District  of  Cali- 
fornia was  warranted.  Of  the  155  total  transactions,  in- 
cluding overt  acts,  alleged  in  the  indictment,  96  involved  a 
substantial  nexus  with  Oregon.^  Moreover,  prior  to  trial, 
the  government  made  available  for  the  use  and  conveni- 
ence of  defense  counsel  lists  of  244  proposed  government 


1  Of  the  84  transactions  alleged  in  Counts  I  through  XVII,  en- 
cluing  Count  XIV,  31  involved  a  substantial  nexus  with  Oregon. 
Count  XIV  alleged  71  overt  acts,  65  of  which  occurred  in  Oregon. 
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witnesses,  99  of  whom  were  from  Oregon.  That  a  large 
plurality  of  the  witnesses  resided  in  Oregon  and  not,  as 
alleged,  in  Southern  California,  was  borne  out  by  the  fact 
that  of  the  108  government  witnesses  who  testified  during 
the  14-day  trial,  37  were  from  Oregon,  14  from  Northern 
California,  19  from  Southern  California,  17  from  Ha- 
waii, 7  from  Nevada,  5  from  Arizona,  and  4  from  other 
states.  Obviously,  the  District  of  Oregon,  where  a  very 
substantial  number  of  transactions  had  their  nexus  and 
where  a  large  plurality  of  the  witnesses  resided,  clearly 
was  a  more  convenient  and  less  expensive  forum  than  the 
Southern  District  of  California  for  the  government  and 
the  witnesses. 

While  the  defendants'  residences  are  a  consideration,^ 
there  is  no  constitutional  right  to  trial  in  a  home  district. 
Piatt  V.  Minnesota  Mining  &  Mfg.  Co.,  376  U.S.  240,  245 
(1964)  ;  Uiiited  States  v.  Luros,  243  F.Supp.  160,  174-75 
(N.D.Iowa,  1965).  In  addition  to  defendants'  residences 
and  their  indigency,  with  its  purported  effects,^  in  deciding 
a  motion  for  a  change  of  venue,  the  court  must  also  con- 
sider the  residence  of  witnesses,  the  location  of  books,  rec- 
ords and  other  exhibits,  and  the  rights  of  and  costs  to  the 
government.  See  Piatt  v.  Minnesota  Mining  and  Mfg.  Co., 
376  U.S.  240  (1964)  ;  United  States  v.  Jessup,  38F.R.D. 


2  In  his  April  24,  1967  sworn  statement  of  financial  status,  John 
Wagner  listed  his  residence  as  New  Orleans,  Louisiana.  (C.T.  119) 
He  obviously  would  have  incurred  expense  and  inconvenience  of 
traveling  to  either  Oregon  or  Southern  California. 

3  In  light  of  his  April  24,  1967  sworn  statement  of  financial 
status  showing  absolutely  no  income  and  no  real  or  other  property 
(C.T.  119-20),  John  Wagner's  contradictory  allegation  that  denial 
of  transfer  caused  his  indigency  and  deprived  him  of  counsel  he  was 
able  to  pay,  is  shown  to  be  without  substance.  See  POINT  SIX, 
infra.  John  Wagner's  further  allegation  that  denial  of  transfer 
resulted  in  his  lack  of  an  aflfirmative  defense,  purportedly  because  he 
was  unable  to  subpoena  witnesses,  is  also  without  merit,  par- 
ticularly in  light  of  the  government's  frequently  proffered  coopera- 
tion in  making  available  broad  discovery  to  defense  counsel  long 
before  trial,  government  witness  lists,  and  government  facilities 
for  interviewing  proposed  witnesses  for  both  the  government  and 
the  defense.  See  POINT  FIVE,  infra. 
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42  (M.D.Tenn.  1965)  ;  United  States  v.  Luros,  243  F.Supp. 
160  (N.D.Iowa,  1965). 

Those  cases  cited  by  John  Wagner  to  support  his  asser- 
tion that  the  trial  court  erred  in  denying  his  motion  for 
change  of  venue  clearly  do  not  satisfy  his  burden  of  dem- 
onstrating the  trial  court's  alleged  abuse  of  discretion  un- 
der the  facts  and  circumstances  of  the  instant  case.  In 
United  States  v.  Jessttp,  38  F.R.D.  42  (M.D.Tenn.  1965), 
the  court  held  that  trial  in  a  Tennessee  District  Court  for 
mail  fraud  would  impose  substantial  hardship  on  the  de- 
fendants for  the  reasons  that  (1)  the  defendants  were 
residents  of  Mississippi  and  would  have  to  incur  consider- 
able expense  traveling  to  and  remaining  in  Tennessee  for 
the  trial;  (2)  the  majority  of  the  defendant's  witnesses 
were  residents  of  Mississippi  and  transporting  them  to 
Tennessee  would  have  involved  considerable  expense  and 
inconvenience  to  them  and  to  the  defendants;  (3)  the  cor- 
porate vehicle  for  the  alleged  fraud,  including  its  books 
and  records,  were  located  in  Mississippi  and  transporting 
those  materials  to  Tennessee  would  have  involved  some  ex- 
pense and  inconvenience  to  the  defendants;  (4)  immov- 
able objects  located  in  Mississippi  could  not  be  viewed  by 
a  jury  sitting  in  Tennessee;  (5)  the  interruption  of  the 
operation  of  defendant's  business  located  in  Mississippi 
would  cause  the  defendants  great  losses  and  serious  finan- 
cial hardships;  and  (6)  the  bulk  of  the  alleged  offenses 
were  committed  in  Mississippi.    38  F.R.D.  at  45-48. 

In  United  States  v.  West  Coast  News  Co.,  30  F.R.D.  13 
(W.D.Mich.  1962) ,  another  case  cited  by  John  Wagner, 
the  court  held  that  it  would  not  be  in  the  interest  of  justice 
to  transfer  an  obscenity  prosecution  from  Michigan,  the 
district  where  the  obscene  materials  were  delivered  and 
distributed,  to  California,  the  district  where  the  materials 
were  published,  the  individual  defendants  resided,  and  the 
corporate  defendant  was  located,  even  though  the  defend- 
ants and  their  witnesses  would  have  to  travel  from  Cali- 
fornia to  Michigan  for  the  trial.  In  balancing  the  counter- 
vailing considerations  of  convenience  and  expense  to  all 
parties  involved,  the  court  observed  that  "if  this  action 
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were  transferred  [from  Michigan  to  California],  the  gov- 
ernment's witnesses  would  be  required  to  travel  from  this 
district  to  California.  It  is  obvious  that  no  district  will 
be  convenient  for  all  of  the  witnesses  in  this  action.'^  30 
F.R.D.  at  24  (emphasis  added). 

Travis  v.  United  States,  364  U.S.  631  (1961),  another 
case  cited  by  John  Wagner,  is  distinguishable  because  the 
Court  did  not  reach  the  issue  of  which  district  would  be 
the  most  convenient  for  trial,  since  it  held  that  the  trial 
court  had  no  discretion  under  the  applicable  statute  to 
transfer  the  false  filing  prosecution. 

Finally,  in  United  States  v.  Luros,  243  F.Supp.  160 
(N.D.Iowa,  1965),  the  court  first  observed  that: 

The  importance  of  assuring  good  order  in  the  man- 
agement of  judicial  business  and  efficient  handling  of 
a  prosecuting  attorney's  case  load,  requires  that  a  de- 
fendant demonstrate  a  substantial  balance  of  incon- 
venience to  himself  if  he  is  to  succeed  in  nullifying 
this  prerogative  [of  the  prosecution  to  make  the  in- 
itial choice  of  venue].  243  F.Supp.  at  174  (citations 
omitted). 

and  then  considered  defendants'  three  allegations  of  spe- 
cific hardships  that  they  would  be  unable  to  conduct  their 
businesses  and  to  meet  their  family  responsibilities,  they 
would  be  physically  and  economically  taxed  if  required  to 
transport  themselves,  their  attorneys  and  their  witnesses 
to  Iowa,  and  that  their  living  expenses  in  Iowa  during 
trial  would  be  "staggering,"  all  required  transfer  of  the 
obscenity  prosecution  from  Iowa  to  Southern  California. 
The  court,  in  denying  transfer,  balanced  the  necessarily 
increased  burdens  defendants  would  have  to  bear  during 
a  trial  in  Iowa  with  the  countervailing  considerations  of 
inconvenience  and  expense  to  government  witnesses,  most 
of  whom  were  from  Iowa,  and  the  right  of  residents  of  a 
district  where  obscene  materials  are  distributed  to  protect 
themselves  therefrom  without  having  to  wait  for  a  prose- 
cutor in  another  district  to  see  fit  to  act,  243  F.Supp.  at 
174-78. 
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It  is  apparent  from  this  examination  of  the  cases  cited 
by  John  Wagner  that  the  trial  court's  denial  of  the  mo- 
tions for  change  of  venue  in  the  instant  case  was  a  proper 
and  sound  exercise  of  judicial  discretion.  The  cumulative 
and  compelling  factors  present  in  Jessup  are  clearly  not 
present  here.  Travis  is  clearly  inapposite  to  the  instant 
matter  because  the  trial  court  had  no  discretion  to  trans- 
fer that  prosecution  in  the  face  of  statutory  and  regula- 
tory requirements  that  venue  was  proper  in  only  one  dis- 
trict. The  obscenity  eases  of  West  Coast  Neivs  and  Luros, 
demonstrating  the  balancing  process  involved  in  the  trial 
court's  implementation  of  the  policy  of  minimizing  incon- 
venience to  all  parties,  clearly  show  that  the  increased  bur- 
dens to  defendants  normally  necessitated  by  a  prosecution 
away  from  "home"  must  be  substantial  and  undue  to  war- 
rant transfer  in  view  of  countervailing  burdens  to  the 
government,  government  witnesses,  and  the  public  if  re- 
moval were  granted,  and  that  the  defendants  must  estab- 
lish more  than  that  another  district  would  be  more  con- 
venient for  them  to  persuade  the  trial  court  to  grant 
transfer. 

While  it  may  have  been  more  convenient  for  Peter  lin- 
ger and  John  Wagner,  and  for  John  Wagner's  California 
counsel,  to  be  tried  in  the  Southern  District  of  California, 
such  a  showing  is  insufficient  to  warrant  transfer,  par- 
ticularly when  the  countervailing  considerations  of  con- 
venience to  the  government  and  to  the  large  plurality  of 
witnesses  militated  most  persuasively  against  removal 
from  the  District  of  Oregon.  Even  assuming  arguendo 
that  the  reasons  for  Southern  California  venue  were  as 
compelling  as  the  reasons  for  Oregon  venue,  the  defend- 
ants' showing  would  still  fail  to  establish  a  substantial  bal- 
ance of  inconvenience  or  that  the  trial  court  abused  its 
discretion  in  denying  their  motions  for  transfer.  United 
States  V.  Aronson,  319  F.2d  48,  52  (C.A.  2,  1963),  cert, 
denied,  375  U.S.  920;  see  United  States  v.  West  Coast 
News,  30  F.R.D.  at  24. 

John  Wagner  now  argues  for  the  first  time  that  pub- 
licity, both  pre-trial  and  during  the  course  of  the  trial,  re- 
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quired  transfer  under  Rule  21  (a) ,  Fed.  R.  Crim.  P.  Logi- 
cally, where  prejudicial  pre-trial  publicity  prevents  a  fair 
and  impartial  trial  in  the  district,  the  appropriate  motions 
are  for  change  of  venue  or  for  a  continuance;  but  where 
prejudicial  publicity  after  commencement  of  the  trial  pre- 
vents a  fair  and  impartial  trial,  the  appropriate  motions 
are  for  a  mistrial  or  for  a  continuance.  Therefore,  it  is 
submitted  that  making  this  argument  for  the  first  time  on 
appeal  is  untimely  and  tardy,  cf.  United  States  v.  Tre- 
mont,  351  F.2d  144  (C.A.  6,  1965),  cert  denied,  383 
U.S.  944,  and  that  the  failure  to  raise  the  argument  in  a 
motion  for  change  of  venue  either  before  the  trial  com- 
menced or  within  a  reasonable  time  thereafter  constituted 
a  waiver  thereof  under  Rule  21  (a) ,  within  the  meaning  of 
Rules  22,  12(b)  (2)  and  12(b)  (3),  Fed.  R.  Crim.  P.  Cf. 
United  States  v.  McMaster,  343  F.2d  176  (C.A.  6,  1965), 
cert  denied,  382  U.S.  818. 

Under  Rule  21(a),  the  trial  court  necessarily  exercises 
a  broad  discretion  in  determining  whether  publicity  ren- 
ders a  trial  in  the  district  unfair.  It  is  well-established 
that  the  trial  court's  determination  should  be  overturned 
only  upon  a  clear  showing  of  prejudice  which  demon- 
strates an  abuse  of  discretion.  E.g.,  United  States  v.  Mo- 
ran,  236  F.2d  361  (C.A.  2,  1956),  cert  denied,  364  U.S. 
887.  Therefore,  even  if  the  publicity  argument  were  prop- 
erly raised  with  respect  to  the  venue  issue,  the  trial  court 
did  not  abuse  its  discretion  in  denying  the  motion  for 
transfer  on  the  grounds  of  pre-trial  publicity.  The  mere 
existence  of  pre-trial  publicity  is  not  decisive  under  Rule 
21(a).  Kersten  v.  Uydted  States,  161  F.2d  337  (C.A.  10, 
1947),  cert,  denied,  331  U.S.  851;  see  Shockleij  v.  United 
States,  166  F.2d  704  (C.A.  9,  1948) ,  cert  denied,  334  U.S. 
850.  There  is  no  denial  of  a  fair  trial  where  pre-trial  pub- 
licity is  factual  rather  than  inflammatory,  and  has  sig- 
nificantly diminished  for  a  period  of  time  before  trial. 
See  Beck  v.  Washington,  369  U.S.  541  (1962);  Beck  v. 
United  States,  298  F.2d  622  (C.A.  9,  1962),  cert  denied, 
370  U.S.  919. 

In  the  instant  case,  the  trial  court  recognized  as  early 
as  three  and  one-half  months  before  trial  that  "this  case 
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has  been  singularly  free  of  publicity  in  the  last  six  or 
eight  months  since  the  original  splash."  (Pre-Tr.  2840, 
March  30,  1967)  In  fact,  there  were  only  four  days  on 
which  articles  involving  any  aspect  of  the  case  appeared  in 
the  Portland  newspapers  between  the  time  the  return  of 
the  indictment  was  reported  and  the  first  day  of  trial: 
March  11,  1967;  April  24,  1967;  April  25,  1967;  and  July 
1,  1967.  (J.W.  Br.  Exs.  5-9)  An  examination  of  these 
articles  indicates  that  they  were  devoted  almost  exclusively 
to  factual  and  accurate  reports  on  the  foreclosure  of  the 
Hollywood  Towne  House  and  only  incidentally,  if  at  all, 
mentioned  the  indictment  or  the  forthcoming  trial.  There 
could  have  been  no  showing  of  prejudice  in  the  district 
before  trial  because  there  simply  was  none.  The  trial 
court  was  satisfied  that  the  defendants  could  obtain  a  fair 
and  impartial  trial  there.  Under  these  facts  and  circum- 
stances, even  if  John  Wagner  had  made  a  motion  for 
transfer  because  of  prejudice  in  the  district,  the  trial 
court's  denial  of  transfer  would  have  been  a  most  proper 
exercise  of  judicial  discretion. 

POINT  FIVE 

The  Trial  Court  Properly  Refused  to  Grant  John 
Wagner,  in  the  Absence  of  an  Adequate  Showing  of 
Necessity,  Government  Funds  for  Investigatory  Pur- 
poses, Unlimited  Subpoenaing  of  Witness  at  Govern- 
ment Expense,  and  an  Allegedly  Requested  Contin- 
uance 

John  Wagner  makes  the  broad-brush  contention  that  the 
trial  court's  denial  of  his  motion  and  requests  for  investi- 
gatory funds  totaling  $3,000  and  for  the  issuance  of  more 
than  300  subpoenas  at  government  expense  deprived  him 
of  due  process  of  law  and  effective  assistance  of  counsel. 
(J.W.  Br.  Pt.  E)  Rule  17(b),  Fed.  R.  Crim.  P.,  as 
amended  in  1966,  authorizes  the  Court  to  issue  subpoenas 
to  a  defendant  at  government  expense  only  "upon  a  satis- 
factory shoiuing  that  the  defendant  is  financially  unable  to 
pay  the  fees  of  the  witnesses  and  that  the  presence  of  the 
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witnesses  is  necessary  to  an  adequate  defense^  (Empha- 
sis added)' 

It  is  well-settled  that  the  right  afforded  by  Rule  17(b) 
is  not  absolute,  but  rather  is  committed  to  the  sound  dis- 
cretion of  the  trial  court.  Thompson  v.  United  States,  372 
F.2d  826,  828  (C.A.  5,  1967)  ;  United  States  v.  Zuideveld, 
316  F.2d  873,  881  (C.A.  7,  1963),  cert,  denied,  376  U.S. 
916;  Murdoch  v.  United  States,  283  F.2d  585,  587  (C.A. 
10,  1960),  cert,  denied,  366  U.S.  953  (1961)  ;  see  Barnes 
V.  United  States,  374  F.2d  126,  128  (C.A.  5,  1967)  ;  Gevin- 
son  V.  United  States,  358  F.2d  761,  766  (C.A.  5,  1966), 
cert,  denied,  385  U.S.  823.  It  is  also  clear  that  in  exercis- 
ing its  discretion,  the  trial  court  must  explore  the  request 
thoroughly  and  carefully  not  only  to  protect  the  defend- 
ant's rights  under  the  rule  and  under  the  fifth  and  sixth 
amendments,  but  also  to  screen  out  frivolous  requests  for 
witnesses  and  to  prevent  "useless  or  abusive  issuance  of 
process",  United  States  v.  Zuideveld,  316  F.2d  873,  881 
(C.A.  7,  1963),  cert,  denied,  376  U.S.  916  (425  witnesses 
requested)  ;  Murdoch  v.  United  States,  283  F.2d  585,  587 
(C.A.  10,  1960),  cert,  denied,  366  U.S.  953  (1961),  and 
"fishing  expeditions,"  cf.  United  States  v.  Smith,  209 
F.Supp.  907  (D.Ill.  1962)  ;  United  States  v.  Hanlin,  29 
F.R.D.  481  (D.Mo.  1962).  Consequently,  it  has  been 
clearly  established  that  the  trial  court's  exercise  of  that 
discretion  will  not  be  disturbed  by  an  appellate  court  un- 
less exceptional  and  compelling  circumstances  clearly  indi- 
cate an  abuse  of  discretion.  Thompson  v.  United  States, 
372  F.2d  826,  828  (C.A.  5,  1967)  ;  Taylor  v.  United  States, 
329  F.2d  384,  386  (C.A.  5,  1964)  ;  United  States  v. 
Zuideveld,  316  F.2d  873,  881  (C.A.  7,  1963),  cert,  denied, 
376  U.S.  916;  see  Reistoffer  v.  United  States,  258  F.2d 
379,  396  (C.A.  8,  1958),  cert,  denied,  358  U.S.  927. 

It  is  submitted  that  an  examination  of  the  record 
demonstrates  that  the  trial  court  carefully  considered  John 


^  Even  prior  to  amendment,  Rule  17(b)  required  a  satisfactory 
showing  that  the  requested  witnesses  would  be  "material  to  the 
defense."  The  new  amendments  to  Rule  17(b)  changed  only  the 
procedure  for  obtaining  subpoenas,  not  the  substance  of  the  rule's 
requirements. 
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Wagner's  requests  for  the  issuance  of  subpoenas  at  gov- 
ernment expense,  and  that  its  refusal  to  order  more  than 
13  subpoenas  was  a  proper  exercise  of  judicial  discretion. 
However,  since  John  Wagner's  presentation  of  this  issue 
in  both  his  original  and  supplemental  briefs  is  filled  with 
distortions  and  inaccuracies,  the  government  feels  com- 
pelled to  summarize  the  actual  facts  in  the  record.  The 
first  request  for  funds  and  subpoenas  was  made  on  June 
26,  1967.  Counsel  for  John  Wagner  had  been  provided 
with  a  list  of  proposed  government  witnesses,  had  decided 
that  he  and  his  client  wished  to  interview  approximately 
52  of  them,  and  asked  the  court  for  approximately  $3,000 
so  that  they  could  travel  to  interview  such  persons.  ( Pre- 
Tr.  3-4,  June  26,  1967)  Since  it  was  anticipated  that  the 
government  would  call  these  persons  as  witnesses  at  the 
trial,  the  court,  in  attemping  to  prevent  a  waste  of  gov- 
ernment money,  suggested  that  rather  than  granting  the 
defendant  and  his  counsel  government  funds  to  interview 
such  persons,  the  defendant  and  his  counsel  would  be  able 
to  interview  them  prior  to  their  testimony  as  government 
witnesses  during  the  trial.  (Pre-Tr.  7-8,  June  26,  1967) 
In  order  to  assist  the  defendants  in  this  regard,  prior  to 
trial  the  government  completely  opened  up  its  files  with 
regard  to  these  witnesses,  and  gave  the  defendants  abso- 
lute discovery  of  all  witnesses  statements,  digests  of  an- 
ticipated testimony,  and  all  documents  relevant  to  such 
anticipated  testimony.  (Pre-Tr.  10-11,  June  26,  1967; 
Pre-Tr.  15,  July  10,  1967)  Such  pre-trial  discovery,  to 
which  the  defendants  had  no  right  at  all,  was  intended  to 
assist  the  defendants  in  determining  which  witnesses  to 
be  called  by  the  government  might  be  helpful  as  defense 
witnesses. 

On  July  6,  1967,  John  Wagner's  attorney  requested  the 
Clerk  of  the  Court  to  issue  subpoenas  for  325  defense  wit- 
nesses to  appear  both  for  pre-trial  questioning,  and  for  pur- 
poses of  testifying  at  the  trial.  (C.T.  134-43)  The  Clerk, 
however,  advised  defense  counsel  that  such  subpoenas 
would  be  issued  in  blank,  but  that  if  he  wished  the  govern- 
ment to  pay  the  witness  fees,  an  order  from  the  court  pur- 
suant to  Rule  17(b)  was  required.   (C.T.  132) 
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On  July  10,  1967,  defense  counsel  filed  an  "Affidavit  and 
Motion  for  Issuance  of  Subpoenas"  requesting  that  the 
court  subpoena  at  government  expense  65  defense  vdt- 
nesses  for  the  trial.  The  court  indicated  that  the  motion 
on  its  face  was  an  unreasonable  request  for  expenditure 
of  government  funds,  and  ruled  that  the  motion  was  not 
accompanied  by  an  adequate  showing  that  each  one  of  the 
65  requested  witnesses  was  necessary  for  an  adequate  de- 
fense. (Pre-Tr.  8-9.  July  10,  1967)  The  Court  added 
that  a  proper  determination  of  whether  the  requested  wit- 
nesses would  be  "necessary"  could  probably  not  be  made 
until  the  trial  progressed.  This  observation  of  the  trial 
court  that  the  request  was  premature  was  substantiated 
when  another  defense  attorney,  who  had  joined  in  the  mo- 
tion, admitted  that  most  of  the  65  requested  witnesses 
were  prospective  rebuttal  witnesses.  (Pre-Tr.  10,  July  10, 
1967)  Once  again  the  trial  court  assured  defense  counsel 
that  they  would  be  afforded  the  opportunity  to  subpoena 
at  government  expense  those  witnesses  that  they  could 
demonstrate  were  necessary  to  an  adequate  defense,  but 
expressed  its  dissatisfaction  with  the  superficial  showdng 
of  necessity  contained  in  the  motion  papers.  (Pre-Tr.  10- 
14,  July  10, 1967)  Finally,  recognizing  that  defense  coun- 
sel would  not  need  rebuttal  witnesses  for  at  least  three 
weeks,  the  trial  court  admonished  that  "I  think  a  more 
adequate  showing  will  have  to  be  required."  (Pre-Tr.  17, 
July  10,  1967)  Although  the  trial  court  indicated  its 
availability  to  hear  any  supplemental  showing  of  "neces- 
sity" that  could  be  made  (Pre-Tr.  19,  July  10,  1967), 
neither  John  Wagner  nor  his  attorney  ever  made  any  fur- 
ther effort  to  establish  the  requested  showing  of  necessity. 

On  July  12,  1967,  John  Wagner's  attorney  again  re- 
quested government  funds  to  finance  the  pre-trial  inter- 
view of  more  than  300  defense  witnesses.   (C.T.  157-62) 

On  July  19,  1967.  the  second  day  of  trial,  the  court  was 
willing  to  require  that  a  witness  subpoenaed  but  not  used 
by  the  government  remain  at  the  trial  and  be  available  to 
be  called  as  a  defense  witness,  but  John  Wagner's  attornev 
refused  to  make  any  showing  whatever  of  "necessity"  with 
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regard  to  such  witness.  (Tr.  69-70)  At  the  court's  sug- 
gestion, the  government  indicated  its  willingness  to  call 
the  witness  in  order  to  alleviate  any  problems.  (Tr.  71- 
72) 

On  July  25,  1967,  the  court  admonished  defense  counsel 
that  in  asking  for  issuance  of  subpoenas  at  government 
expense,  the  attorneys  had  an  obligation  to  the  court  to 
request  subpoenas  for  only  those  witnesses  that  defendants 
"really  need."  (Tr.  1035-38)  Nevertheless,  the  court 
granted,  in  part,  defense  counsel's  request  for  subpoenas 
at  government  expense  when  he  instructed  that  13  sub- 
poenas be  made  available  for  defense  counsel  without  any 
further  showing  of  necessity.     (Tr.  1037) 

On  July  31,  1967,  the  Court  discussed  with  counsel  the 
procedures  to  be  followed  in  arguing  defense  motions  the 
next  day  at  the  close  of  the  government's  case-in-chief,  and 
in  proceeding  thereafter  to  hear  witnesses  for  the  defense. 
John  Wagner's  attorney,  who  represented  that  he  had  de- 
fense witnesses  standing  by,^  expressed  his  view  that  de- 
fense motions  could  "take  quite  a  bit  of  time  and  might 
affect  the  schedule  of  the  Court."  (Tr.  2115)  Another 
defendant's  attorney  had  just  previously  informed  the 
court  that  he  might  want  to  call  a  defense  witness  out  of 
order.  (Tr.  2113)  In  considering  these  and  other  mat- 
ters brought  to  its  attention,  the  court  stated: 

As  a  matter  of  fact,  there  might  be  some  problem  in 
putting  even  on  [during  the  next  day's  session]  the 
one  witness  you  [the  other  defendant's  attojmey]  have 
in  mind  because  of  the  time  consumption  involved  [in 
making  defense  motions],  unless,  of  course,  everybody 
wants  to  agree  that  we  put  him  [tJie  other  defeyid- 
anfs  witness]  on  out  of  order.  (Tr.  2115)  (Empha- 
sis added) 

In  proper  context,  these  remarks  of  the  trial  court  exem- 
plify the  careful  consideration  it  gave  to  the  defendants 
and  their  counsel  throughout  the  course  of  the  trial.  John 
Wagner's  allegation  that  the  trial  court  made  these  re- 
marks  "when    appellant's    attorney  located    one   witness 


2  Ultimately,  John  Wagner  called  no  defense  witnesses. 
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without  government  funds,"  (J.W.  Br.  at  53-54(13)),  is 
a  preposterous  distortion  of  the  record.  His  quotation  of 
the  remarks  out  of  proper  context  constitutes  an  unjusti- 
fied attempt  to  cast  doubt  upon  the  integrity  and  fairness 
of  the  trial  court. 

During  a  later  ex  parte  proceeding  on  July  31,  1967, 
attended  only  by  John  Wagner  and  his  attorney  in  the 
trial  court's  chambers,  John  Wagner's  attorney  stated  for 
the  record  the  difficulties  he  was  encountering  in  inter- 
viewing, and  even  locating  by  telephone  persons  he  and  his 
client  apparently  considered  potential  defense  witnesses. 
(Tr.  2118-19,  2122-24)  Several  of  his  remarks  were 
most  revealing : 

We  will  state  for  the  record  that  I  have  tried  to 
contact  witnesses,  and  quite  frankly.  Your  Honor, 
some  of  the  witnesses,  have  not  indicated  to  me  on  the 
phone  ivhat  they  2vere  thought  by  my  client  to  be  indi- 
cating.  (Tr.  2122-23)    (Emphasis  added) 

When  John  Wagner's  attorney  did  mention  that  he  was 
attempting  to  reach  several  witnesses  who  possibly  could 
testify  to  what  were  relevant  and  material  facts,  the  trial 
court,  indicating  in  substance  that  any  reasonable  showing 
of  necessity  would  be  sufficient  to  obtain  subpoenas  and 
that  no  affidavit  need  be  made,  stated: 

Well,  first  of  all,  on  any  reasonable  request,  certain 
subpoenas  will  be  issued  for  any  of  these  witnesses 
that  you  mentioned,  without  any  affidavit  or  anything 
else.     (Tr.  2124) 

The  attorney  answered  "Okay,"  and  then  stated  that  the 
requests  would  probably  be  made  the  next  morning.  How- 
ever, no  requests  were  ever  made  for  the  witnesses  men- 
tioned during  the  proceeding;  and,  other  than  the  usual 
conclusionary  and  unsupported  claims  indicating  testi- 
mony John  Wagner  desired  or  expected,  no  sho\\ing  of 
necessity  was  ever  attempted  for  any  proposed  witness. 

On  August  1,  1967,  John  Wagner's  attorney  read  into 
the  record  a  long  recitation  of  the  results  of  his  telephone 
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contacts  with  proposed  witnesses,^  but  made  no  attempt  at 
this  or  at  any  other  time  to  make  any  showing  at  all  that 
any  proposed  witness  was  necessary  to  an  adequate  de- 
fense.    (Tr.  2394-99) 

The  foregoing  examination  of  the  record,  fairly  present- 
ed, indicates  that  it  was  the  failure  of  John  Wagner  and 
his  counsel  to  make  a  reasonable  showing  of  "necessity," 
not  an  abuse  of  discretion  by  the  trial  court,  that  formed 
the  basis  of  the  court's  decision  to  refuse  to  issue  at  gov- 
ernment expense  subpoenas  in  addition  to  the  13  that  had 
been  issued.  The  fact  that  none  of  the  13  witnesses  so 
subpoenaed  were  ever  called  by  John  Wagner  to  testify 
indicates  that  the  court's  refusal  to  issue  additional  sub- 
poenas was  indeed  proper.* 

None  of  the  cases  cited  by  John  Wagner  on  this  issue 
in  his  brief  are  apposite  to  the  instant  case.  In  Greenwell 
V.  United  States,  317  F.2d  108  (C.A.  D.C.,  1963),  the  ap- 
pellate court  held  that  the  trial  court  has  misconstrued  the 
provisions  of  Rule  17(b),  as  it  read  prior  to  the  1966 
amendments,  to  require  that  the  averments  of  the  defend- 
ant with  respect  to  the  expected  testimony  of  proposed 
witnesses  be  substantiated  by  the  production  of  testimon- 
ial or  documentary  evidence.  The  appellate  court  held 
that  when  the  defendant  avers  facts  which,  if  true,  would 
demonstrate  the  necessity  to  the  defense  of  the  testimony 
of  the  proposed  witness  and  that  such  testimony  is  relevant, 
then  the  reauest  would  not  be  frivolous  and  should  be 
granted.  317  F.2d  at  110.  See  also  Washington  v.  Clem- 
mer,  339  F.2d  715,  718  (C.A.  D.C.,  1964). 


3  The  government  made  available,  during  the  course  of  the  trial, 
the  use  of  a  telephone  on  a  full  time  basis  to  enable  defense  counsel 
to  interview  prospective  witnesses.  (Tr.  1245-51). 

*  Moreover,  five  of  the  65  persons  for  whom  John  Wagner  re- 
quested subpoenas  by  motion  on  July  10,  1967,  did  testify  at  trial 
but  were  not  called  as  defense  witnesses  for  him.  (Boyles,  Tr. 
1880;  Dunham,  Tr.  997;  Gregory,  Tr.  824;  Potter,  Tr.  1787; 
Nobriga,  Tr.  2305) . 
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Obviously,  the  required  showing  on  the  face  of  an  affidavit 
that  a  requested  witness  would  be  "material  to  the  de- 
fense" under  former  Rule  17(b)  is  substantially  similar 
to  the  present  requirement  of  a  satisfactory  showing  by 
ex  parte  application  that  "the  vdtness  is  necessary  to  an 
adequate  defense."  In  the  final  analysis,  the  trial  court 
must  be  allowed  to  deny  the  issuance  of  subpoenas  under 
Rule  17(b)  when  an  adequate  showing  of  necessity  is  not 
made;  otherwise  government  funds  would  be  unfairly  dis- 
sipated by  frivolous  requests  for  subpoenas. 

John  Wagner  can  find  no  support  for  his  contention  in 
another  case  that  he  cites,  Taylor  v.  United  States,  329 
F.2d  384  (C.A.  5,  1964)=  In  Taylor,  the  appellate  court 
held  that  the  trial  court  abused  its  discretion  in  denying 
the  request  of  an  indigent  defendant  who  was  relying  on 
an  insanity  defense  to  subpoena  at  government  expense  a 
psychiatrist  who  had  three  years  previously  committed  the 
defendant  as  insane,  at  a  time  when  the  defendant  had 
been  charged  with  a  similar  offense.  The  appellate  court 
felt  that  "justice  was  not  quite  done.  That  is  our  feeling 
here  under  the  almost  rare  facts  presented.^'  329  F.2d 
at  387  (Emphasis  added). 

In  order  to  bolster  his  argument  that  he  was  prejudiced 
by  a  denial  of  funds  and  subpoenas,  John  Wagner  frivo- 
lously argues  that  he  was  prejudiced  by  the  court's  deny- 
ing his  request  for  a  continuance  of  the  trial.  ( J.W.  Br. 
Pt.  G)  No  indication  can  be  found  in  the  record  that 
such  motion  was  even  made,  much  less  denied.  However, 
even  if  it  were  actually  made  and  denied,  such  denial 
would  have  been  a  proper  exercise  of  judicial  discretion. 
See,  e.g.,  Avery  v.  Alabama,  308  U.S.  444,  446  (1940); 
Lemons  v.  United  States,  337  F.2d  619  (C.A.  9,  1964). 
John  Wagner's  final  trial  counsel  was  appointed  by  the 
court  approximately  70  days  prior  to  the  commencement 
of  the  trial,  and  had  ample  opportunity  to  prepare  the  case, 
particularly  in  light  of  the  unusually  liberal  opportunities 
for  discovery  which  the  defendants  herein  were  granted. 
Moreover,  John  Wagner's  total  reliance  on  Stamps  v. 
United  States,  387  F.2d  993  (C.A.  8,  1967),  the  only  case 
cited,  is  completely  misplaced.    In  that  case,  upon  a  com- 
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plaint  issued  in  September  1966  charging  that  in  June 
1966  the  defendant  willfully  concealed  a  person  to  prevent 
his  discovery  and  arrest  with  knowledge  that  a  warrant 
had  been  issued  for  the  person's  arrest,  the  government 
fully  presented  its  case  at  a  hearing  before  a  commissioner 
on  November  10,  1966,  at  which  time  the  defendant  had 
an  opportunity  to  cross-examine  government  witnesses  at 
length.  When  the  complaint  was  dismissed  for  insufficient 
evidence,  the  United  States  Attorney  notified  defendant's 
attorney  that  the  case  would  be  submitted  to  the  grand 
jury.  An  indictment  was  returned  on  December  6,  1966; 
and  defendant  was  arraigned  on  December  9,  1966.  The 
motion  for  a  continuance  was  not  made  until  December 
14,  1966,  the  day  before  trial,  and  was  then  denied.  The 
reviewing  court  held  that  under  the  circumstances  [which 
John  Wagner  fails  to  mention]  the  defendant  was  not 
prejudiced  by  allegedly  inadequate  time  for  preparation 
because  the  witness  who  the  defendant  was  not  able  to 
interview  before  trial  appeared  at  the  first  day  of  trial 
and  was  available  and  did  testify  in  the  defendant's  behalf. 
An  examination  of  the  record  herein  reveals  that  de- 
fendant's demands  were  unreasonable  in  both  the  number 
of  witnesses  proposed  and  the  cost  involved ;  that  his  seek- 
ing at  least  $3,000  in  funds  to  travel,  plus  the  issuance  of 
subpoenas,  to  interview  witnesses  and  to  conduct  a  pre- 
trial investigation  merely  contemplated  an  attempted  fish- 
ing expedition  which  would  have  involved  the  useless  and 
abusive  issuance  of  process;  that  the  government  afforded 
all  defendants  including  John  Wagner  a  fair  trial  by  pro- 
viding broad  and  extensive  pre-trial  discovery  and  by 
making  available  witnesses  and  documents  throughout  the 
course  of  the  trial ;  that  the  trial  court  afforded  all  defend- 
ants including  John  Wagner  its  cooperation,  consideration 
and  fairness  in  its  conduct  of  the  entire  proceeding,  both 
before  and  during  the  trial;  but  that  John  Wagner  made 
no  effort  to  comply  with  the  reasonable  requirements  of 
the  trial  court  and  of  the  express  language  of  Rule  17(b) 
with  respect  to  his  obtaining  subpoenas.  There  can  be  no 
doubt  that  the  trial  court  did  not  abuse  its  discretion  in 
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denying  John  Wagner's  applications  for  the  issuance  of 
subpoenas  at  government  expense,  for  goveniment  funds, 
and  for  the  allegedly  requested  continuance. 

POINT  SIX 

The  Claims  of  Peter  Unger  and  John  Wagner  of  Denial 
of  Due  Process  of  Law  and  Assistance  of  Effective  and 
Competent  Counsel  Are  Without  Merit 

Peter  Unger  claims  that  he  was  denied  due  process  of 
law  in  violation  of  his  sixth  amendment  right  to  the  assist- 
ance of  counsel  by  the  allegedly  ineffective  and  incompe- 
tent representation  provided  by  his  court-appointed  coun- 
sel, Thomas  P.  Price.  (P.U.  Br.  Pt.  F)  John  Wagner 
claims  that  he  was  prejudiced  by  the  trial  court's  depriv- 
ing him  of  counsel  of  his  own  choosing.  Additionally,  he 
argues  that  his  court-appointed  counsel,  Lewis  Hampton, 
was  hampered  in  presenting  a  defense  on  his  behalf,  pri- 
marily due  to  the  trial  court's  denial  of  funds  and  sub- 
poenas. (J.W.  Br.  Pt.  D)  It  is  unfortunate  that  con- 
victed defendants  are  prone  to  blame  their  convictions  on 
the  alleged  incompetency  of  counsel,  particularly  when 
such  counsel  is  court-appointed. 

It  is  well-established  in  this  Circuit  that  the  assistance 
of  court-appointed  counsel  is  constitutionally  inadequate 
only  when  the  trial  record  clearly  shows  that  it  was  so 
deficient  "as  to  make  the  trial  a  farce  or  a  mockery  of 
justice."  Reid  v.  United  States,  334  F.2d  915,  919  (C.A. 
9,  1964)  ;  Peek  v.  United  States,  321  F.2d  934,  944  (C.A. 
9,  1963)  ;  Staiiletj  v.  United  States,  239  F.2d  765,  766 
(C.A.  9,  1956) .  In  addition  to  an  examination  of  the  rec- 
ord, it  is  relevant  to  consider  such  factors  as  whether  the 
defendant  had  a  defense  which  was  not  presented;  wheth- 
er trial  counsel  consulted  sufficiently  with  the  accused  and 
adequately  investigated  the  facts  and  the  law;  and  whether 
the  omissions  charged  to  trial  counsel  resulted  from  in- 
adequate preparation  rather  than  from  an  unwise  choice 
of  trial  tactics  and  strategy.  Eubanks  v.  United  States, 
336  F.2d  269,  272  (C.A.  9^  1964)  ;  Brubaker  v.  Dickson, 
310  F.2d  30,  32   (C.A.  9,  1962).     The  requirements  of 
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due  process  of  law  and  effective  assistance  of  counsel  do 
not  demand  "errorless  counsel,  and  not  counsel  judged  in- 
effective by  hindsight,  but  counsel  reasonably  likely  to 
render  and  rendering  reasonably  effective  assistance." 
Brubaker  v.  Dickson,  310  F.2d  30,  37  (C.A.  9,  1962).  The 
mere  fact  that  a  defendant  is  convicted,  De  Roche  v.  Unit- 
ed States,  337  F.2d  606,  607  (C.A.  9,  1964) ;  cf.  Mitchell 
V.  United  States,  259  F.2d  787,  789  (C.A.  D.C.,  1958), 
cert,  denied,  358  U.S.  850,  or  the  fact  that  trial  counsel 
was  not  errorless  in  every  judgment  or  trial  strategy, 
Michel  V.  Louisiana,  350  U.S.  91,  101  (1955)  ;  Brubaker 
v.  Dickson,  310  F.2d  30,  37  (C.A.  9,  1962)  ;  MacKenna  v. 
Ellis,  280  F.2d  592,  599  (C.A.  5,  1960),  modified  on  other 
grounds,  289  F.2d  928  (C.A.  5,  1961),  is  insufficient  to 
show  denial  of  due  process.  Neither  is  the  time  consumed 
in  oral  discussion,  legal  and  factual  research,  and  "active" 
participation  in  the  trial  the  crucial  test  of  effectiveness  of 
counsel.  De  Roche  v.  United  States,  337  F.2d  606,  608 
(C.A.  9,  1964)  ;  United  States  v.  WHght,  176  F.2d  376, 
379  (C.A.  2,  1949). 

Therefore,  in  determining  the  propriety  of  trial  coun- 
sel's performance,  most  reviewing  courts,  not  being  privy 
to  all  the  circumstances  confronting  the  advocate  in  the 
on-going  trial,  naturally  are  reluctant  to  criticize  or  sec- 
ond-guess the  tactics  and  strategy  he  followed  in  the  actual 
conduct  of  the  trial.  See  Tampa  v.  Virginia  ex  rel.  Cun- 
ningham, 331  F.2d  552  (C.A.  4,  1964)  ;  United  States  ex 
rel.  Weber  v.  Ragen,  176  F.2d  579  (C.A.  7,  1949),  cert, 
denied,  338  U.S.  809.  Too  often  the  allegedly  defective 
tactics  or  strategy  may  be  entirely  consistent  with  effec- 
tive advocacy,  and  may  have  been  taken  for  perfectly 
proper  reasons.  Thus,  where  a  questionable  action  is  un- 
dertaken for  reasons  that  would  appear  sound  to  a  com- 
petent attorney,  the  conviction  will  not  be  reversed  unless 
the  defendant  can  prove  serious  prejudice.  See,  e.g., 
Henry  v.  Mississippi,  379  U.S.  443,  451-52    (1964). 

In  essence,  Peter  Unger's  complaint  that  his  counsel  was 
incompetent  and  ineffective  is  based  upon  the  alleged  pas- 
siveness  and  inactivity  of  counsel  during  the  trial.  It  is 
significant  to  note  that  in  his  brief  Peter  Unger's  descrip- 
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tion  of  his  attorney's  representation  throughout  the  pro- 
ceeding distorts  the  facts  in  two  material  aspects.  First, 
Peter  Unger  neglects  to  mention  that  his  attorney,  along 
with  all  other  defense  counsel,  agreed  to  the  "ground-rule" 
that  a  motion  or  objection  by  one  would  be  a  motion  or 
objection  for  all  defense  counsel  unless  otherwise  speci- 
fied, so  that  the  jury  would  not  be  misled  or  confused  by 
the  possible  repetition  of  the  same  motion  or  objection  by 
more  than  one  defense  counsel  to  the  same  matter.  (See 
Tr.  71-73)  Peter  Unger  gives  little  credence  to  the  fact 
that  before  trial  his  counsel  filed  various  motions  on  his 
behalf  to  obtain  a  severance  of  defendants  (C.T.  86)  and 
of  offenses  (C.T.  98),  and  a  change  of  venue  (C.T.  100) ; 
participated  in  each  and  everj^  pre-trial  conference;  and 
was  actively  involved  in  discovery  procedures.  Moreover, 
during  the  course  of  the  trial,  his  counsel  made  motions 
and  arguments  on  Peter  Unger's  behalf  for  a  directed  ver- 
dict of  acquittal  at  the  close  of  the  government's  case  on 
direct  ( Tr.  2269-76 1 ,  and  again  after  all  the  evidence  had 
been  presented  (Tr.  2665).  He  also  moved  to  strike  cer- 
tain language  in  the  indictment  (Tr.  2277;  2383).  Second, 
Peter  Unger  asserts  as  an  example  of  incompetent  repre- 
sentation that  his  attorney  was  so  confused  that  his  argu- 
m.ent  for  a  directed  verdict  at  the  close  of  the  government's 
case  was  based  on  the  mistaken  assumption  that  Peter 
Unger  was  a  defendant  in  Count  XIV  instead  of  Count  I. 
(P.U.  Br.  at  64)  The  portion  of  the  transcript  which  is 
then  quoted  to  substantiate  the  allegation  of  confusion  and 
the  conclusion  of  incompetency  is  taken  completely  out  of 
context.^  When  viewed  in  proper  context  (Tr.  2271-72), 
it  appears  that  the  attorney's  remarks  about  his  client's 
lack  of  connection  with  the  conspiracy  he  was  not  charged 
with — i.e.,  Count  XIV — were  part  of  a  discussion  of  his 
earlier  motions  for  severance  and  change  of  venue  and 
were  not  addressed  to  his  motion  for  a  directed  verdict  of 
acquittal.     (See  Tr.  2269-76) 


1  In  addition,  Peter  Unger's  brief  on  appeal  erroneously  cites  page 
2664  of  the  transcript  when  the  attorney's  remarks  in  fact  appear 
on  pages  2271-72. 
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None  of  the  cases  cited  by  Peter  Unger  are  factually 
relevant  to  the  instant  matter.  For  example,  he  cites  Mac- 
Kenna  v.  Ellis,  280  F.2d  592  (C.A.  5,  1960),  modified  on 
other  grounds,  289  F.2d  928  (C.A.  5,  1961),  where  the 
reviewing  court  found  that  the  defendant  was  unfairly 
prevented  from  presenting  his  defense  in  a  fair  trial  by  a 
"combination  of  circumstances,"  including  the  fact  that 
the  trial  court  appointed,  over  the  defendant's  protest,  two 
young  and  inexperienced  attorneys  just  out  of  law  school 
who  had  emplojinent  applications  then  pending  with  the 
prosecutor's  office,  and  the  fact  of  "the  trial  court's  insensi- 
tivity  to  the  need  for  protecting  the  defendant  from  a 
hasty  trial  without  notice  and  from  the  obvious  errors  of 
inexperienced  appointed  counsel."  280  F.2d  at  603-604. 
Here,  Peter  Unger's  court-appointed  counsel,  Thomas  P. 
Price  is  an  advocate  with  vast  criminal  trial  experience, 
including  the  prosecution  of  over  130  major  felony  cases, 
and  with  vast  civil  litigation  experience  extending  over 
more  than  ten  years  of  active  practice.^ 

An  examination  of  the  record  similarly  demonstrates 
that  John  Wagner's  claim  that  the  trial  court  deprived  him 
of  his  chosen  and  paid  attorney,  and  thereby  denied  him 
his  sixth  amendment  right  to  counsel,  is  also  spurious. 
Well  in  advance  of  trial,  John  Wagner's  attorney,  Robert 
Bunnett,  was  specially  admitted  to  the  bar  of  the  United 
States  District  Court  for  the  District  of  Oregon  on  Janu- 
ary 25,  1967,  and  was  then  informed  of  the  court's  rule 
requiring  him  to  associate  with  an  active  member  of  the 
bar  of  the  State  and  of  the  Court.  (Pre-Tr.  5,  January 
25,  1967)  On  March  1,  1967,  Mr.  Bunnett  informed  the 
court  that  he  would  be  assisted  by  his  brother  who  was 
associated  with  him  in  California,  and  that  the  Bunnett 
brothers  proposed  to  try  the  entire  case  for  John  Wagner 
and  another  defendant  with  the  assistance  of  an  inex- 
perienced local  attorney.    At  this  point,  Chief  Judge  Solo- 


2  For  a  full  description  of  the  legal  experience  of  Thomas  P. 
Price  see  the  Price  Affidavit  contained  in  the  Appendix  to  this 
brief. 
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mon  advised  Mr.  Bunnett  that  local  court  rules  ^  required 
the  local  attorney  affiliated  or  associated  with  outside 
counsel  in  a  case  to  participate  meaningfully  in  the  trial, 
and  consequently  it  was  suggested  that  John  Wagner  ob- 
tain a  more  expei'ienced  local  counsel  to  be  associated  with 
his  out-of-state  counsel  (Pre-Tr.  4-5,  March  1,  1967).  In 
making  this  suggestion,  Chief  Judge  Solomon  was  not  only 
complying  with  the  spirit  of  the  local  court  rule,  but  was 
protecting  the  defendant's  right  to  assistance  of  effective 
and  competent  counsel. 

On  May  3,  1967,  Judge  Robert  C.  Belloni,  the  trial 
judge,  suggested  that  the  requirement  of  local  counsel 
might  be  waived,  allowing  John  Wagner  to  proceed  to  trial 
with  counsel  of  his  own  choosing.  But  when  the  prosecu- 
tion pointed  out  that  it  intended  to  call  Mr.  Bunnett  as  a 
government  witness  at  the  trial,  he  properly  resigned  from 
the  case.     (Pre-Tr.  3-4,  May  3,  1967)^ 

On  May  8,  1967,  more  than  two  months  prior  to  the 
commencement  of  the  trial,  John  Wagner  was  provided 
with  new  court-appointed  counsel,  Lewis  Hampton,  allow- 
ing ample  time  for  consultation  and  preparation  for  trial. 
(Pre-Tr.  3,  May  8,  1967)  The  record  amply  demonstrates 
that  the  trial  court  and  the  government  afforded  John 
Wagner  and  his  defense  counsel  every  consideration  to 
assist  them  with  their  preparation  for  trial,  including  full 


3  Section  (c)  of  Rule  4  of  the  General  Rules  of  the  United  States 
District  Court  for  the  District  of  Oregon  states  that: 

An  attorney  who  is  not  an  active  member  of  the  Oregon  State 
Bar  but  who  is  a  member  in  good  standing  of  the  bar  of  any 
other  state  or  of  any  Court  of  the  United  States  .  .  ,  may,  upon 
oral  motion,  participate  in  the  conduct  of  a  particular  case 
in  this  Court,  but  such  motion  shall  be  allowed  only  if  he 
associates  with  him  an  active  member  in  good  standing  of  the 
Oregon  State  Bar  and  of  this  Court,  who  shall  meaning f idly 
participate  in  the  preparation  and  trial  of  the  case.  (Emphasis 
added) 

*  Mr.  Bunnett  subsequently  was  called  as  a  government  witness 
at  the  trial  and  testified  with  respect  to  his  activities  as  well  as  to 
the  activities  of  John  Wagner  and  other  defendants  during  time 
periods  and  concerning  activities  relevant  to  the  charges  in  the 
indictment.   (Tr.  2007-2020) 
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and  broad  pre-trial  discovery,  frequent  opportunities  to  use 
government  facilities  to  contact  and  interview  witnesses, 
and  the  availability  of  subpoenas  at  government  expense 
for  defense  witnesses  upon  a  reasonable  showing  that  the 
witnesses  were  necessary  for  an  adequate  defense.  Under 
these  circumstances,  the  contention  of  John  Wagner  that 
his  court-appointed  counsel  failed  to  present  any  defense 
because  he  was  deprived  of  government  funds  and  sub- 
poenas is  totally  unfounded.® 

POINT  SEVEN 

There  Was  No  Error  in  the  Procedures  Followed  by 
the  Trial  Court  in  Dealing  With  the  Publicity  Aspects 
of  the  Trial 

All  three  defendants  allege  as  reversible  error  the  trial 
court's  denial  of  the  motion  for  mistrial  and  its  failure  to 
poll  the  jury  when  it  was  brought  to  the  attention  of  the 
trial  court  on  the  second  day  of  trial  that  two  articles  in 
Portland  newspapers  that  morning  and  the  night  before 
were  allegedly  prejudicial  to  the  defendants.  (J.W.  Br. 
Pt.  B;  P.U.  Br.  Pts.  C  and  D;  R.W.  Br.  Pt.  IV  A) 

The  determination  of  whether  the  defendants  received 
a  fair  trial,  including  an  impartially  and  uninfluenced  de- 
cision by  the  trier  of  fact.  In  re  Murchison,  349  U.S.  133, 
136  (1955),  involves  an  examination  and  evaluation  of  the 
interaction  between  the  nature  and  extent  of  the  pub- 


5  See  POINT  FIVE,  supra.  The  further  allegation  that  the  trial 
court's  failure  to  appoint  counsel  for  the  corporate  defendants, 
Golden  Rule  and  GRR,  also  deprived  John  Wagner  of  his  right  to 
counsel  are  equally  without  merit.  John  Wagner  was  named  in  all 
counts  in  the  indictment.  The  evidence  convincingly  established 
that  John  Wagner,  admittedly  the  alter-ego  of  Golden  Rule  and 
GRR,  was  the  driving  force  behind  the  implementation  of  the 
fraudulent  scheme  through  these  corporate  vehicles.  Consequently, 
all  evidence  introduced  against  the  corporate  defendants  was,  a 
fortiori,  admissible  against  him.  Furthermore,  even  after  the  cor- 
porations were  dismissed  from  the  trial  as  defendants,  the  jury 
was  not  precluded  from  finding  that  the  corporations,  acting  through 
their  agents,  were  co-conspirators,  with  the  result  that  any  corpo- 
rate activities  in  furtherance  of  the  conspiracy  were  properly  ad- 
missible against  John  Wagner.  See  Comes  v.  United  States,  119 
F.2dl27,  129  (C.A.  9,  1941). 
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licity,  the  number  of  actual  or  potential  jurors  aware  of 
and  exposed  to  possibly  prejudicial  information,  and  the 
extent  to  which  the  trial  court  and  the  defendants  availed 
themselves  of  procedural  safeguards.  Silverthorne  v. 
United  States,  400  F.2d  627,  630  (C.A.  9,  1968).  A  con- 
sideration of  these  factors  in  light  of  prior  determinations 
by  many  appellate  courts,  including  the  Supreme  Court,  in 
similar  circumstances  clearly  demonstrates  that  there  was 
no  prejudice  whatever  to  the  defendants  from  the  rela- 
tively little  publicity  about  the  case  that  did  in  fact  appear 
in  Portland  newspapers  before  and  during  the  trial,  and 
that  the  trial  court's  frequent  and  strong  admonitions  to 
the  jury,  commencing  even  before  the  12  jurors  and  4  al- 
ternates were  ultimately  empanelled  and  continuing 
throughout  the  trial,  were  more  than  adequate  to  avoid  or 
significantly  to  minimize  even  the  possibility  that  preju- 
dice might  infect  the  jury's  decision.  In  light  of  these 
factors,  and  the  important  consideration  which  must  be 
given  to  the  discretion  of  the  trial  judge,  the  one  disin- 
terested party  most  familiar  with  the  local  situation  and 
all  the  circumstances  of  the  trial,  see  Dosek  v.  United 
States,  .  .  .  F.2d  .  .  .  (C.A.  8,  No.  19,103,  Dec.  30,  1968) ; 
Marshall  v.  United  States,  355  F.2d  999,  1007  (C.A.  9, 
1966) ,  cert,  denied,  385  U.S.  815,  it  is  submitted  that  the 
defendants  were  afforded  a  fair  trial  free  from  preju- 
dicial extraneous  influences  at  every  stage  of  the  proceed- 
ing. 

During  a  pre-trial  conference  on  March  30,  1967,  Chief 
Judge  Solomon,  in  discussing  the  question  of  publicity  with 
both  the  government  and  the  defense,  pointed  out  that 
"this  case  has  been  singularly  free  of  publicity  in  the  last 
six  or  eight  months,"  and  \sisely  admonished  all  counsel  to 
carefully  refrain  from  generating  publicity.  (Pre-Tr. 
2840,  March  30,  1967)  That  counsel  followed  the  Chief 
Judge's  admonition,  and  that  the  case  continued  to  be 
relatively  free  of  publicity,  are  demonstrated  by  the  fact 
that  only  three  articles  concerning  any  aspect  of  the  case 
were  published  in  Portland  newspapers  during  the  period 
from  March  30  until  the  commencement  of  the  trial.  ( J.W. 
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Br.  Exs.  6-9)  These  three  articles,  all  appearing  on  in- 
side pages,  were  largely  factual  accounts  of  proceedings 
against  some  of  the  defendants,  involving  the  Hollywood 
Towne  House  foreclosure,  and  were  devoid  of  any  inflam- 
matory or  sensational  matter. 

In  this  atmosphere  free  from  even  remotely  prejudicial 
publicity,  the  trial  court  and  counsel  for  the  government 
and  the  defense  undertook  the  selection  of  the  jury  on 
July  18,  1967.  In  conducting  its  voir  dire  of  the  tales- 
man, using  the  so-called  "Arizona  Plan,"  ^  the  trial  court 
thoroughly  examined  the  two  veniremen  who,  in  response 
to  the  trial  court's  inquiries  about  exposure  to  publicity 
about  the  defendants  or  the  case,  had  indicated  that  they 
had  read  or  heard  something  about  the  case.  (Venireman 
Buhrle,  Pre-Tr.  29,  July  18,  1967;  Venireman  O'Conner, 
Pre-Tr.  31,  July  18,  1967).  Even  before  the  final  selec- 
tion of  the  12  jurors  and  4  alternates,  the  trial  court  in- 
formed the  30  veniremen  that  ''this  may  be  a  well-publi- 
cized case,"  and  forcefully  added,  "I  ask  you  to  fastidious- 
ly avoid  newspaper  articles,  those  of  you  who  are  finally 
selected,  relative  to  this  case,  keeping  in  mind  that  you 
will  have  presented  to  you  all  of  the  evidence  needed  to 
decide  this  case."  (Pre-Tr.  37,  July  18,  1967)  After  per- 
emptory challenges  were  exercised,  at  which  time  the  two 
veniremen  who  had  indicated  their  exposure  to  publicity 
were  excused  (Pre-Tr.  48,  July  18,  1967) ,  no  defense  coun- 
sel exercised  any  challenges  for  cause.  (Pre-Tr.  48,  July 
18,  1967)  Before  administration  of  the  oath  to  the  jurors, 
the  trial  court  asked  each  counsel  if  he  were  satisfied  with 
the  12  jurors  and  4  alternates,  and,  without  requesting  or 
submitting  further  questions  to  supplement  the  trial 
court's  voir  dire  or  raising  any  challenge  to  the  final  com- 
position of  the  jury,  each  counsel  expressly  indicated  his 
satisfaction.     (Pre-Tr.  48-49,  July  18,  1967) 


Un  Silverthorne  V.  United  States,  400  F.2d  627  (C.A.  9,  1968), 
this  Court  did  not  hold  that  a  trial  court's  en  masse  voir  dire  exam- 
ination of  the  panel  was  improper  in  the  ordinary  case,  but  there 
held  that  the  trial  court  had  abused  its  discretion  in  not  allowing 
polling  of  the  jurors  on  voir  dire  "under  the  peculiar  and  difficult 
facts  of  this  case."  400  F.2d  at  640. 
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None  of  the  cases  cited  by  defendants  to  support  the 
contention  that  the  trial  court  erred  in  not  individually 
questioning  the  veniremen  with  respect  to  exposure  to 
publicity  are  apposite  to  the  pre-trial  circumstances  of  the 
instant  case,  characterized  by  the  freedom  from  little,  let 
alone  prejudicial  publicity.  All  of  the  cases  cited  by  de- 
fendants which  considered  the  adequacy  and  effectiveness 
of  the  methods  and  procedures  followed  by  the  trial  court 
in  the  selection  of  the  jury  are  characterized  by  the  trial 
court's  apparent  disregard  of  the  defendant's  right  to  a 
fair  trial  in  light  of  the  massive  and  intensive  pre-trial 
publicity. 

Thus,  in  Irvin  v.  Doud,  366  U.S.  717  (1961),  where  "a 
barrage  of  newspaper  headlines,  articles,  cartoons,  and  pic- 
tures was  unleashed  against  [the  defendant]  during  the 
six  or  seven  months  preceding  his  trial,"  366  U.S.  at  725, 
including  publication  of  police  press  releases  stating  that 
he  had  confessed,  268  of  the  430  veniremen  were  excused 
for  cause  as  having  fixed  opinions  as  to  the  defendant's 
guilt,  and  8  of  the  12  jurors  finally  selected  admitted  that 
they  thought  the  defendant  was  guilty  but  indicated  that 
they  could  render  an  impartial  verdict. 

In  Rideau  v.  Louisana,  373  U.S.  723  (1963),  where  a 
filmed  twenty-minute  "interview"  of  the  defendant's  con- 
fessing in  detail  to  the  sheriff  in  the  jail  was  repeatedly 
broadcast  over  a  local  television  station  for  three  days, 
three  members  of  the  jury  stated  on  voir  dire  that  they  had 
seen  or  heard  the  "interview,"  and  two  members  of  the 
jury  were  local  deputy  sheriffs.  After  defense  counsel  had 
exhausted  all  peremptory  challenges,  the  trial  court  denied 
defense  counsel's  request  that  five  veniremen  be  excused 
for  cause. 

In  the  landmark  case  of  Sheppard  v.  Maxivell,  384  U.S. 
333  (1966),  the  massive  news  coverage  by  all  media  dur- 
ing the  entire  pre-trial  period  contained  virulent  and  in- 
criminating publicity  about  the  defendant  and  the  murder, 
making  the  defendant  "infamous"  and  the  case  "notori- 
ous." The  media  frequently  aired  charges  and  counter- 
charges besides  those  for  which  the  defendant  was  tried. 
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384  U.S.  at  354.  When  75  veniremen  were  called  25  days 
before  trial,  all  3  local  papers  published  their  names  and 
addresses,  resulting  in  their  receiving  "anonymous  letters 
and  telephone  calls,  as  well  as  calls  from  friends,  regard- 
ing the  impending  prosecution."  384  U.S.  at  342.  Every 
juror,  except  one,  testified  at  voir  dire  to  reading  about 
the  case  in  newspapers  or  to  having  heard  broadcasts 
about  it.  384  U.S.  at  345.  Despite  this  atmosphere  of 
extensive,  flagrant,  inflammatory  and  intense  publicity, 
the  trial  court  refused  to  take  any  precautions  against  the 
influence  of  pre-trial  publicity. 

In  the  recent  case  of  Silverthorne  v.  United  States,  400 
F.2d  630  (C.A.  9,  1968),  where  local  newspaper  and  na- 
tional magazine  articles  and  extensive  radio  and  television 
coverage  "saturated"  the  local  area  with  voluminous  and 
sensational  publicity  about  the  defendant  and  all  aspects 
of  his  private  and  public  life,  400  F.2d  at  631,  every  one 
of  the  65  veniremen  summoned  admitted  a  knowledge  of 
the  case;  and  of  the  43  panelists  excused,  19  had  expressed 
an  opinion  as  to  the  defendant's  guilt  from  what  they  had 
read  in  newspapers  and  seen  or  heard  on  news  broad- 
casts. 400  F.2d  at  635.  The  trial  court  in  Silverthorne, 
denying  that  any  prejudice  existed  because  of  the  pre-trial 
publicity,  denied  defense  counsel's  request  at  the  close  of 
the  first  day's  voir  dire  to  examine  the  jurors  individually, 
and  continued  to  conduct  a  general  and  superficial  voir 
dire  examination  of  the  prospective  jurors. 

As  Justice  Holmes  astutely  observed,  "If  the  mere  op- 
portunity for  prejudice  or  corruption  is  to  raise  a  pre- 
sumption that  they  exist,  it  will  be  hard  to  maintain  jury 
trial  under  the  conditions  of  the  present  day."  Holt  v. 
United  States,  218  U.S.  245,  251  (1910).  Therefore,  it 
is  well-established  that  the  trial  court  has  broad  discretion 
in  determining  whether  the  effect  of  pre-trial  publicity  has 
diminished  to  the  point  where  it  no  longer  affects  the  de- 
fendants right  to  a  fair  trial  by  an  impartial  jury.  See, 
e.g..  Beck  v.  Washington,  369  U.S.  541,  556  (1962)  ;  Beck 
v.  United  States,  298  F.2d  622,  629  (C.A.  9,  1962),  cert, 
denied,  370  U.S.  919.  See  also  Strohle  v.  California,  343 
U.S.  181,  192  (1952). 
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Moreover,  the  manner  in  which  the  trial  court  conducts 
the  voir  dire  examination  of  prospective  jurors  will  not 
be  interferred  with  by  a  reviewing  court  unless  there  has 
been  a  clear  abuse  of  discretion.  E.g.,  Silverthorne  v. 
United  States,  400  F.2d  at  638.  Under  the  pre-trial  cir- 
cumstances of  the  instant  case,  the  trial  court's  manner 
of  conducting  the  voir  dire  of  the  talesmen  was  well  within 
its  discretion.  Furthermore,  it  is  submitted  that  the  fail- 
ure of  defense  counsel  to  submit  further  questions  to  sup- 
plement the  trial  court's  voir  dire,  to  request  individual 
examinations  of  the  veniremen,  to  make  any  challenges  for 
cause,  or  to  challenge  in  any  way  the  final  composition  of 
the  12  jurors  and  4  alternates  who  ultimately  convicted 
the  defendants  constituted  a  waiver  of  any  objection  based 
upon  pre-trial  publicity.  Beck  v.  Washington,  369  U.S.  at 
558;  U7iited  States  v.  Ragland,  375  F.2d  471,  475  (C.A.  2, 
1967) ,  cert,  denied,  390  U.S.  925  (1968)  ;  Fahian  v.  Unit- 
ed States,  358  F.2d  187,  191  (C.A.  8,  1966). 

With  respect  to  publicity  during  the  trial,  the  trial  court 
exercised  great  care  to  prevent  the  jury's  exposure  to  any 
extraneous  influences,  and  to  dispel  or  significantly  mini- 
mize the  possibility  of  any  prejudice,  from  the  minimal 
and  largely  factual  publicity  that  did  arise.  Thus,  in  ad- 
dition to  its  strong  admonition  to  the  veniremen  before  the 
final  selection  of  the  jury  to  avoid  any  publicity  that  might 
occur  (Pre-Tr.  37,  July  18,  1967),  the  trial  court  again 
instructed  the  jury  at  the  very  beginning  of  trial  on  that 
same  day  to 

Fastidiously  avoid  any  broadcasts  and  newspaper 
accounts  of  the  trial.  You  need  not  feel  that  you  will 
get  valuable  information  from  those  sources  that  you 
won't  get  here,  because  you  will  recall  again  that  this 
is  sworn  testimony,  and  information  from  the  outside 
would  only  be  detrimental  to  a  fair  evaluation  of  this 
case.     (Tr.  4) 

and  then  concluded  that  first  day's  session  by  cautioning 
the  jury,  "Please  do  not  discuss  the  case,  and  remember 
the  admonitions  I  have  given  you."     (Tr.  9) 
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Defense  counsel  brought  to  the  attention  of  the  trial 
court,  out  of  the  presence  of  the  jury  on  the  second  day  of 
trial,  July  19,  1967,  two  articles  which  appeared  in  Port- 
land newspapers  the  night  before  and  that  morning,'  and 
moved  for  a  mistrial,  and,  in  the  alternative,  for  individ- 
ual polling  of  the  jurors,  on  the  ground  that  the  publicity 
was  allegedly  so  prejudicial  that  the  defendants  were  de- 
prived of  a  fair  trial.  (Tr.  13-15)  Both  articles  appeared 
on  inside  pages,  were  captioned  by  not  unusually  large  or 
suggestive  headlines,  factually  reported  the  commence- 
ment of  the  trial,  and  accurately  recited  the  allegations  of 
the  indictment.  Each  article  made  a  short,  one-sentence 
reference  to  the  outstanding  perjury  indictment  against 
John  Wagner  and  Christensen;  one  article  expressly  iden- 
tified them,  while  the  other  article  omitted  their  names. 
The  trial  court  then  collectively  examined  the  jurors  to 
determine  whether  they  had  been  exposed  to  the  newspa- 
per publicity.^  After  learning  that  no  juror  had  read  or 
discussed  either  of  the  articles,  the  trial  court  denied  the 
motion  for  mistrial  by  then  continuing  the  proceeding. 
(See  Tr.  16)  Significantly,  although  defense  counsel  never 


2  One  article,  "6  Men,  3  Firms  on  Trial  Here  In  Multimillion 
Realty  Fraud,"  appeared  on  page  5  of  the  July  18,  1967  evening 
edition  of  the  Oregon  Journal.  (J.W.  Br.  Ex.  10)  The  "rewrite"  of 
the  other  article,  "Trial  Opens  for  Six  Men  Accused  in  Mortgage, 
Securities  Fraud  Scheme,"  appeared  on  page  15  of  the  July  19, 
1967  late  morning  edition  of  the  Oregonian.  (J.W.  Br.  Ex.  11)  The 
Oregonian  "morgue"  did  not  contain  the  early  morning  edition's 
article  which  was  brought  to  the  trial  court's  attention  because 
it  was  substantially  identical  to  the  later  appearing  "rewrite" 
article.  The  inaccurate  reference  to  this  article  in  John  Wagner's 
brief  as  appearing  on  July  10,  1967  is  presumably  a  typographical 
error.  (J.W.  Br.  Ex.  11) 

^  Ladies  and  Gentlemen  of  the  jury,  the  Portland  press,  as  was 
expected,  did  publish  some  matters  concerning  this  case.  There 
is  nothing  wrong  with  that  in  and  of  itself.  However,  the 
articles  were  not  entirely  accurate,  and  had  you  read  them  and 
believed  them,  it  would  be  a  matter  unfairly  prejudicial  to 
some  of  the  defendants  in  this  case.  Of  course,  I  have  asked 
you  not  to  read  them,  but  I  do  want  to  know  whether  any  of 
you  did?  (No  response.)  All  right.  Then  I  assume  that  none 
of  you  have  read  the  articles  or  none  of  them  have  been  dis- 
cussed in  detail  by  you  or  your  husbands  or  other  family 
members  or  any  other  persons.  If  this  isn't  the  case,  please  let 
me  know.   (No  response.)    (Tr.  18-19) 


92 

again  brought  the  fact  of  publicity  to  its  attention,  the 
trial  court  thereafter  frequently  and  strongly  admonished 
the  jurors  not  to  read,  see  or  listen  to  any  publicity,  spe- 
cifically including  newspaper  reports,  relating  to  the  case.* 


*  At  the  close  of  the  afternoon  session,  that  second  day : 

Many  people  believe  that  when  a  Judge  tells  the  jury  not 
to  read  newspapers,  that  the  first  thing  they  do  is  rush  out 
and  start  reading  them.  I  don't  believe  that  is  true.  I  don't 
believe  it  is  true,  because  you  didn't  the  last  time  and  because 
you  took  the  oath  to  try  this  case  fairly,  and  you  are  not  going 
to  rush  out  to  read  the  newspapers. 

Now,  I  am  not  critical  of  the  newspapers.  I  have  no  reason  to 
be  critical.  They  write  the  truth  as  they  see  it.  .  .  .  Therefore, 
there  are  going  to  be  some  inaccuracies,  and  if  those  inaccura- 
cies are  read  by  you  people,  they  will  not  serve  the  cause  of 
justice.  Somebody  will  be  treated  unfairly.  That  is  not  sworn 
testimony,  and  it  is  fine  for  a  purpose.  But  the  purpose  isn't 
evidence  in  this  case.  So  make  a  studious  effort,  if  you  will, 
and  I  ask  you  again  to  avoid  reading  or  listening  to  conversa- 
tions or  news  broadcasts  about  this  case.  (Tr.  191-93) 

At  the  close  of  the  afternoon  session,  fourth  day : 

Continue  your  practice,  if  you  will.  Ladies  and  Gentlemen, 
of  avoiding  publicity  on  this  case.   (Tr.  726) 

At  the  close  of  the  afternoon  session,  eighth  day: 

Ladies  and  Gentlemen,  you  will  be  excused  until  tomorrow 
morning  at  9  o'clock.  Please  do  not  discuss  the  case  or  form 
an  opinion,  and  please  avoid  press  accounts  and  broadcast 
accounts  of  the  trial.  You  are  excused.  (Tr.  1642) 

At  the  close  of  the  afternoon  session,  ninth  day : 

Ladies  and  Gentlemen,  we  stand  in  recess  until  9  o'clock 
Monday  morning.  I  will  ask  you  again  to  please,  as  you  have 
been,  refrain  from  discussing  the  case  or  reading  newspaper 
accounts  or  any  broadcasts  or  any  communication  from  any- 
body about  this  case.  Please  do  not  form  an  opinion  at  this 
time.  (Tr.  1816) 

At  the  close  of  the  afternoon  session,  eleventh  day: 

Please  avoid  newspaper  accounts  of  the  trial  and  avoid  tele- 
vision and  radio  broadcasts.  Please  do  not  discuss  the  case  nor 
form  any  opinion.  (Tr.  2094) 

At  the  close  of  the  final  afternoon  session,  thirteenth  day,  after 
all  the  evidence  had  been  presented  and  before  the  trial  court's 
charging  the  jury  the  next  morning: 

Please  do  not  discuss  the  case,  either  among  yourselves  or 
with  anyone  else.  Please  do  not  read  the  public  press.  It  is 
no  reflection  on  the  press  to  tell  you  that  it  would  be  prejudicial 
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Moreover,  whatever  newspaper  publicity  that  did  arise 
during  the  rest  of  the  trial  consisted  of  routine  news  ar- 
ticles appearing  on  inside  pages  and  containing  factual 
accounts  of  what  had  transpired  at  trial. 

The  assessment  and  evaluation  of  the  nature  and  pos- 
sible effect  of  the  possible  exposure  of  jurors  to  prejudicial 
information,  and  the  determination  of  what  procedural 
safeguards  should  be  followed  to  accord  defendants  a  fair 
trial  free  from  extraneous  influences  is  a  matter  commit- 
ted to  the  sound  discretion  of  the  trial  court  under  the 
special  facts  of  each  case.  E.g.,  Marshall  v.  United  States, 
360  U.S.  310,  312  (1959)  ;  Colmi  v.  United  States,  297 
F.2d  760,  764  (C.A.  9,  1962),  cert,  denied,  369  U.S.  865. 
Where  pre-trial  publicity  has  been  minimal,  factual  and 
devoid  of  any  sensational  or  inflammatory  matter,  and  the 
trial  court's  admonitions  to  the  jurors  have  been  repeated 
and  emphatic,  as  here,  in  the  absence  of  a  strong  showing 
of  actual  prejudice  resulting  from  a  juror's  reading,  see- 
ing or  hearing  the  oifending  information,  reviewing  courts 
will  not  presume  that  the  jurors  have  disregarded  the 
trial  court's  instructions.  E.g.,  Silverthorne  v.  United 
States,  400  F.2d  at  641;  Beck  v.  United  States,  298  F.2d 
622,  629  (C.A.  9,  1962),  cert,  denied,  370  U.S.  919;  Cohen 
V.  United  States,  297  F.2d  760  (C.A.  9,  1962),  cert,  de- 
nied, 369  U.S.  865.  Consequently,  reviewing  courts  are 
reluctant,  without  compelling  and  exceptional  reasons,  to 
substitute  their  judgments  for  that  of  the  trial  court, 
which  has  had  better  opportunity  to  observe  and  evaluate 
the  jurors  and  the  local  atmosphere,  as  reflected  in  the 
news  media,  at  the  time  and  place  of  trial.  E.g.,  Marshall 
V.  United  States,  355  F.2d  999,  1006  (C.A.  9,  1966),  cert 
denied,  385  U.S.  815;  see  Sheppard  v.  Maxwell,  384  U.S. 
333  (1966)  ;  Silverthorne  v.  United  States,  400  F.2d  627 


to  one  or  more  or  perhaps  all  parties  of  this  case  for  you  to 
read  it.  It  is  not  written  for  the  same  reason  that  the  testimony 
is  given  here.  It  is  not  required  that  they  write  with  the 
technical  accuracies  necessary  in  a  trial  of  the  case.  Therefore, 
just  simply  avoid  newspaper  accounts  or  broadcast  accounts 
of  the  trial  until  it  is  all  over.  Then  perhaps  maybe  your  hus- 
bands or  wives  will  save  them  for  you,  and  you  can  read  them 
then.  (Tr.  2680-81) 
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(C.A.  9,  1968)  ;  Yates  v.  United  States,  225  F.2d  146 
(C.A.  9,  1955),  reversed  on  other  grounds,  354  U.S.  298 
(1957). 

The  facts  and  circumstances  of  the  instant  case  do  not 
even  remotely  resemble  those  found  by  reviewing  courts  in 
the  cases  cited  by  the  defendants  to  substantiate  the  con- 
tention that  the  trial  court  erred  in  denying  the  motion  for 
mistrial  and  in  failing  to  individually  poll  the  jurors  v^^ith 
respect  to  their  exposure  to  the  two  newspaper  articles 
brought  to  the  court's  attention  on  the  second  day  of  trial. 
Almost  all  of  the  cases  cited  by  defendants  involved  so 
massive  and  voluminous  a  deluge  of  virulent,  inflamma- 
tory and  sensational  publicity,  often  by  all  mass  communi- 
cations media,  both  before  and  during  the  trial  that  the 
reviewing  courts  felt  compelled,  without  requiring  a  show- 
ing of  actual  jury  exposure  to  the  publicity,  to  presume 
that  the  defendants  were  prejudiced  by  such  widespread 
and  offensive  publicity. 

Thus,  in  Coppedge  v.  United  States,  272  F.2d  504  (C.A. 
D.C.,  1959),  reversed  on  other  grounds,  369  U.S.  438 
(1962),  in  the  presence  of  the  jury,  a  witness  refused  to 
take  the  stand  and  be  sworn.  Out  of  the  presence  of  the 
jury,  the  witness'  counsel  advised  the  court  that  his  client 
refused  to  testify  out  of  fear  of  the  defendant  because  he 
had  seen  the  defendant  violently  assault  his  brother.  The 
prosecutor  corroborated  the  witness'  fear  and  observed 
that  the  defendant  was  a  "vicious  criminal."  Both  area 
newspapers  published  accounts  of  this  incident,  and  one 
also  stated  that  the  defendant  was  then  incarcerated  for 
assaulting  the  witness'  brother  and  quoted  the  trial  court 
as  saying  that  neither  the  prosecutor  nor  the  police  could 
guarantee  protection  of  the  witness.  When  the  defense 
presented  the  articles  to  it,  the  trial  court  asked  the  jurors 
collectivey  whether  any  of  them  had  read  either  of  the 
articles.  Despite  the  fact  that  4  regular  jurors  and  one 
alternate  juror  indicated  their  exposure  to  the  prejudicial 
publicity,  the  trial  court  denied  the  defense  request  to  in- 
terrogate the  jurors  individually  when  the  jurors,  by  their 
silence  to  the  trial  court's  inquiry,  indicated  to  the  trial 
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court  that  they  could  ignore  the  articles.  Significantly,  the 
trial  court  had  not  specifically  admonished  the  jurors  prior 
to  this  incident  to  avoid  exposure  to  publicity,  and  it  made 
no  reference  to  the  matter  in  its  final  instructions.  Find- 
ing the  trial  court's  general  and  very  brief  inquiry  of  the 
jury  as  a  whole  inadequate,  the  reviewing  court  held  that 
the  nature  of  the  articles  and  the  actual  reading  of  them 
by  members  of  the  jury  required  a  careful  individual  ex- 
amination of  the  jurors  involved  as  to  the  possible  effect  of 
the  articles.  272  F.2d  at  507.  The  reviewing  court,  how- 
ever, recognized  that: 

This  was  not  a  case  in  ivhich  a  juror  merely  read 
in  a  newspaper  a  factual  account  of  what  had  tran- 
spired in  the  courtroom  in  his  presence.  These  ar- 
ticles— properly  enough  from  the  newspaper's  point  of 
view — contained  additional  facts,  facts  which  the  jur- 
ors were  not  entitled  to  know  about  the  defendant, 
and  which  were  devastating  to  his  cause.  272  F.2d  at 
508   (Emphasis  added).' 

In  United  States  v.  Accardo,  298  F.2d  133  (C.A.  7, 
1962) ,  the  reviewing  court  held  that  the  general  nature  of 
the  trial  court's  admonitions  at  the  beginning  of  trial,  its 
failure  to  call  the  jurors  attention  frequently  and  specifi- 
cally to  the  possibility  of  prejudicial  newspaper  publicity, 
and  its  assumption  of  the  effectiveness  of  its  general  in- 
structions were  inadequate  to  protect  the  defendant  from 


5  Similarly,  in  Mares  V.  United  States,  383  F.2d  805  (C.A.  10, 
1967),  a  case  cited  by  the  defendants  which  did  not  involve  volumin- 
ous publicity  before  or  during  the  trial,  a  newspaper  article  appear- 
ing under  "a  bold  and  prominent  headline"  reading  "Robbery 
Confession  Admission  Denied"  reported  the  trial  court's  ruHng, 
out  of  the  presence  of  the  jury,  that  testimony  of  defendants'  with- 
drawn guilty  pleas  and  admissions  of  complicity  in  the  crime  was 
inadmissible.  In  addition  to  reporting  the  trial  court's  statements 
inexactly  and  out  of  context,  and  subjectively  observing  that  the 
trial  court's  decision  was  "obviously  reluctant"  and  "apologetic," 
the  article  quoted  the  trial  court  as  saying  that  it  "was  regretful 
when  true  facts  have  to  be  omitted."  383  F.2d  at  807.  The  appellate 
court  reversed  the  conviction  and  remanded  for  a  new  trial  on 
the  ground  that  the  trial  court  erred  in  making  no  attempt  at  all 
to  determine  whether  the  jurors  had  been  exposed  to  the  extremely 
prejudicial  publicity.  383  F.2d  at  809. 
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massive  and  intensely  prejudicial  newspaper  publicity 
which  continued  throughout  the  almost  nine  week  trial. 
At  each  step  of  the  proceedings,  the  public  was  bombarded 
with  "flaming  headlines"  in  newspapers,  captioning  ar- 
ticles which  depicted  the  defendant  as  a  notorious  crimi- 
nal associated  with  "syndicate  hoodlums"  who  "had  beaten" 
14  detailed  charges  over  more  than  25  years  and  which 
compared  the  defendant's  trial  with  Al  Capone's  trial  29 
years  before,  further  characterizing  the  defendant  as  a 
"jet-age  Capone."  The  television  and  radio  reporting  of 
the  trial  was  equally  vivid  and  sensational.  Despite  fre- 
quent defense  requests  to  question  the  jurors  individually 
about  exposure  to  this  widespread,  inflammatory  and  deva- 
stating publicity,  the  trial  court  only  questioned  the  jury 
generally,  and  when  one  juror  did  admit  she  had  seen  a 
headline,  the  trial  court  did  not  privately  inquire  in  detail 
about  her  exposure  or  about  any  possible  prejudicial  effect. 
In  reversing  the  conviction,  the  reviewing  court  pointed 
out  that  ''under  the  'special  facts'  of  this  case,  we  con- 
clude that  the  rulings  failed  to  provide  adequate  precau- 
tionary measures  in  aid  of  defendant's  right  to  a  fair 
triah"   298  F.2d  at  136  (Emphasis  added). 

In  Estes  v.  Texas,  381  U.S.  532  (1965),  massive  pre- 
trial publicity  had  given  the  defendant  and  the  case  na- 
tional notoriety,  and  four  jurors  empanelled  at  trial  had 
seen  and  heard  all  or  part  of  a  highly  publicized  2-day  pre- 
trial hearing  in  which  the  trial  court  denied  defense  mo- 
tions for  a  continuance  based  on  pre-trial  publicity  and 
for  an  order  preventing  radio  and  television  broadcasts 
and  news  photography  during  the  trial.  Also,  film-clips, 
videotapes  and  "live"  coverage  were  broadcast  on  news 
programs  during  the  trial.  The  Supreme  Court  found 
that  the  trial  court's  procedures  involved  such  a  probabil- 
ity of  prejudice  that  the  trial  was  inherently  lacking  in 
due  process,  and  reversed  the  conviction.  In  finding  that 
the  case  was  one  of  those  instances  in  which  a  showing  of 
actual  prejudice  is  not  a  prerequisite  to  reversal,  the 
Court  did  however  observe  that  "It  is  true  that  in  most 
cases  involving  claims  of  due  process  deprivations  we  re- 
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quire  a  showing  of  identifiable  prejudice  to  the  accused." 
381  U.S.  at  542. 

In  Sheppard  v.  Maxwell,  384  U.S.  333  (1966),  where 
the  massive,  virulent  and  incriminating  pre-trial  publicity 
continued  unabated  during  the  trial,  the  flagrant  and  in- 
tense publicity  was  brought  to  the  trial  court's  attention, 
but  it  took  no  action  to  insulate  the  jurors  from  it  or  from 
the  "carnival"  and  "Roman  holiday"  atmosphere  of  the 
trial.  384  U.S.  at  345,  353,  356-58.  As  the  trial  prog- 
ressed, the  newspaper  summarized  and  interpreted  the 
evidence,  and  often  drew  unwarranted  inferences  from 
the  testimony  and  even  from  material  which  was  never 
heard  from  the  witness  stand.  The  trial  court  did  collec- 
tively examine  the  jurors  once,  and  two  jurors  admitted 
hearing  highly  inflammatory  matters,  but  the  trial  court 
refused  to  take  any  precautions  to  protect  the  jurors  or 
witnesses  from  hounding  by  news  media  and  exposure  to 
sensational  and  inflammatory  publicity,  or  to  control  the 
release  of  leads,  information  and  gossip  to  the  news  media 
by  police  officers,  witnesses,  and  counsel  for  both  sides.  In 
reversing  the  conviction,  the  Supreme  Court  found  that 
actual  prejudice  had  infected  the  jury  and  the  trial.  384 
U.S.  at  357. 

In  Silverthorne  v.  United  States,  400  F.2d  627  (C.A.  9, 
1968),  there  was  no  doubt  that  the  jurors  were  exposed  to 
the  voluminous  and  sensational  publicity  about  the  case 
and  the  defendant  and  all  aspects  of  his  private  and  public 
life  which  had  saturated  the  local  area  not  only  in  local 
newspaper  and  national  magazine  articles  but  also  on 
radio  and  television  broadcasts  for  almost  a  year  between 
the  time  of  the  bank  failure  and  the  trial.  When  the  bail- 
iff informed  the  trial  court  that  one  juror  had  collected 
all  the  newspaper  articles  relating  to  the  trial  in  the  jury- 
room  and  that  the  jurors  were  reading  them  there,  the 
trial  court  denied  a  motion  to  prohibit  that  inherently 
prejudicial  practice,  and  denied  frequent  defense  motions 
for  mistrial  without  ascertaining  by  individual  question- 
ing of  the  jurors  whether  any  of  them  had  been  reading 
the  publicity  and  what  effect  such  exposure  had  on  them. 


98 

After  examining  the  vast  and  clearly  prejudicial  publicity 
surrounding  every  aspect  of  the  trial,  this  Court  reluctant- 
ly stated  that : 

We  have  no  recourse,  in  light  of  this  incident 
[newspaper  articles  in  the  juryroom],  but  to  lay  the 
ordinary  assumption  aside  and  to  attribute  little  if 
any  weight  to  the  court's  repetitive  admonitions  that 
the  jurors  should  read  or  hear  nothing  about  the  case. 
400  F.2d  at  641. 

and  concluded  that : 

Our  evaluation  of  the  publicity  surrounding  appel- 
lant's trial  and  the  methods  and  procedures  adopted 
by  the  trial  court  with  respect  thereto,  compel  the 
conclusion  that  appellant  was  not  accorded  a  fair 
trial,  free  from  prejudice  or,  as  the  more  recent  cases 
require,  free  from  the  probability  of  prejudice.  400 
F.2d  at  630. 

Despite  John  Wagner's  preposterous  assertion  that  he 
was  the  Don  Silverthorne  of  Portland,  and  his  bold  impli- 
cations that  he  was  also  treated  as  unfairly  as  a  Dr.  Sam 
Sheppard,  a  Billy  Sol  Estes  or  a  Tony  Accardo,  the  record 
establishes  that  he  was  a  relatively  unknown  conspirator 
who  began  exploiting  victims  in  the  tiny  village  of  Elsi- 
nore  and  who,  along  with  his  co-defendants,  victimized 
property  holders  throughout  the  West,  until  they  were 
justly  and  fairly  convicted  for  their  misdeeds.  An  exam- 
ination of  what  transpired  in  the  instant  case  clearly 
demonstrates  the  total  absence  of  the  inherently  preju- 
dicial publicity  read,  seen  or  heard  by  the  jurors  in  Cap- 
pedge,  Accardo,  Estes,  Sheppard  and  Silverthorne.  In 
striking  contrast  to  the  offensive  circumstances  found  in 
the  cases  cited  by  defendants,  there  was  no  showing  made 
in  the  instant  case  that  any  juror  was  exposed  to  the  in- 
frequent and  factual  publicity  which  preceded  the  trial 
or  which  arose  during  the  trial.  In  further  contrast,  the 
trial  court  repeatedly  gave  strong,  specific  admonitions  to 
the  jurors,  commencing  at  the  very  time  they  were  being 
empanelled  and  extending  throughout  the  trial,  to  assure 
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that  the  defendants  would  not  be  prejudiced  from  news 
coverage  of  the  case.  When  the  two  new  articles  were 
brought  to  its  attention,  the  trial  court  wisely  exercised 
its  discretion  in  not  polling  each  juror,  after  the  jury's 
collective  negative  responses  to  his  inquiries,  for  to  do  so 
may  well  have  prejudiced  the  defendants  by  calling  the 
jurors'  attention  to  the  articles  to  which  they  had  not 
been  exposed,  and  by  "incit[ing]  their  joint  or  individual 
curiosity  and  encourag[ing]  attempts  to  read  the  very 
newspaper  articles  sought  to  be  kept  from  their  knowl- 
edge." Silverthorne,  400  F.2d  at  641,  643.  Thereafter, 
the  trial  court  continued  to  forcefully  and  frequently  ad- 
monish the  jury  to  avoid  exposure  to  any  newspaper,  radio 
or  television  publicity  about  the  case,  thereby  dispelling 
and  signilEicantly  minimizing  the  possibility  that  publicity 
would  infect  the  proceeding  and  deprive  the  defendants  of 
a  fair  trial.  The  record  overwhelmingly  establishes  that 
the  methods  and  procedures  adopted  by  the  trial  court  as- 
sured the  defendants  a  fair  trial  free  from  prejudicial 
extraneous  influences.  Their  patently  speculative  conjec- 
ture that  the  jurors  must  have  been  exposed  to  prejudicial 
publicity  is  spurious.  Beck  v.  Washington,  369  U.S.  at 
558;  Fabian  v.  United  States,  358  F.2d  187,  191  (C.A.  8, 
1966). 

POINT  EIGHT 

Statements  Made  by  Peter  Unger  to  F.B.I.  Agents 
and  a  Deposition  of  John  Wagner  Were  Properly 
Admitted  Into  Evidence 

A.  Peter  Unger's  Statements  to  F.B.I.  Agents  Were 
Properly  Admitted 

Peter  Unger  claims  that  the  trial  court  erred  in  ad- 
mitting into  evidence  his  pre-indictment  statements  to  two 
F.B.I,  agents  because  he  had  not  been  given  in  haec  verba 
the  warnings  required  by  Miranda  v.  Arizona,  384  U.S. 
436  (1966),  and  asserts  that  his  court-appointed  counsel's 
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failure  to  object  to  the  testimony  of  the  agents  should 
not  be  construed  as  a  waiver  because  of  his  counsel's  al- 
leged incompetency.  (P.U.  Br.  Pt.  I)  However,  the  record 
demonstrates  that  the  warnings  given  to  Peter  Unger 
prior  to  any  questioning  sufficiently  apprised  him  of  his 
constitutional  rights,  and  that  he  was  fully  aware  at  all 
times  that  he  could  avail  himself  of  his  constitutional  priv- 
ileges, including  his  right  to  counsel.  The  now-challenged 
testimony  of  the  two  F.B.I,  agents  was  based  on  agent 
McCloskey's  two  interviews  with  Peter  Unger  at  the 
F.B.I,  office  in  Las  Vegas  on  May  17,  1966  and  June  1, 
1966,  and  on  agent  Neves'  interview  with  him  in  Peter 
Unger's  own  apartment  in  Roseville,  California  on  Au- 
gust 29,  1966.^ 

Agents  McCloskey  and  Neves  both  testified  that  on  each 
occasion  that  they  interviewed  Peter  Unger,  he  was  ad- 
vised of  his  constitutional  rights.  (Tr.  1584,  1590,  1602) 
The  F.B.I,  memorandum  of  the  May  17,  1966  interview 
indicates  that  Peter  Unger  appeared  voluntarily  in  the 
F.B.I,  offices  in  Las  Vegas  and  was  warned  by  agent 
McCloskey  that 

he  need  furnish  no  information  before  consulting 
with  an  attorney  of  his  own  choice,  that  any  infor- 
mation he  did  furnish  could  be  used  against  him  in 
a  court  of  law,  and  that  any  information  he  did  fur- 
nish is  considered  free  and  voluntary  on  his  part. 

The  memorandum  of  the  June  1,  1966  interview  indicates 
that   Peter    Unger    again   voluntarily    appeared   at   the 


^  On  July  27,  1967,  the  government  lodged  with  the  Clerk  of  the 
Court  for  purposes  of  the  record  in  this  case  the  memoranda  of 
these  interviews  contemporaneously  executed  by  the  two  agents, 
copies  of  which  had  therefore  been  provided  to  all  defense  counsel. 
See  Affidavit  of  Alice  Stordahl  Russell  in  the  Appendix.  The  trial 
record  mistakenly  reflects  the  date  of  the  first  McCloskey  interview 
as  November  17,  1966.  Apparently  counsel  for  the  government  in- 
corporated this  wrong  date  in  his  questioning  of  McCloskey  (Tr. 
1584),  but  McCloskey's  memoranda  of  interviews  substantiate  that 
the  first  interview  was  actually  conducted  on  May  17,  1966.  Sub- 
sequent questioning  of  McCloskey  in  the  trial  record  bears  this  out. 
(Tr.  1590) 
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F.B.I.'s  office  in  Las  Vegas,  where  agent  McCloskey  simi- 
larly advised  him  in  almost  identical  terms,  at  the  very 
outset  that 

he  need  furnish  no  information  of  any  kind  before 
consulting  with  an  attorney  of  his  own  choice,  that 
any  information  he  did  furnish  could  be  used  against 
him  in  a  court  of  law,  and  that  any  information  he 
did  furnish  is  considered  free  and  voluntary  on  his 
part. 

and  that  Peter  linger  then  advised  McCloskey  that  "he 
wished  to  continue  to  cooperate  in  this  matter,  that  he 
did  not  need  an  attorney,  ..." 

The  memorandum  of  the  August  29,  1966  interview 
which  was  conducted  in  his  own  apartment  indicates  that 
Peter  linger  was  furnished  at  the  very  outset  with  the 
following  statement  of  "YOUR  RIGHTS": 

Before  we  ask  you  any  questions,  you  must  under- 
stand your  rights.  You  have  the  right  to  remain 
silent.  Anything  you  say  can  be  used  against  you 
in  court.  You  have  the  right  to  talk  to  a  lawyer  for 
advice  before  we  ask  you  any  question,  and  to  have 
him  with  you  during  questioning.  You  have  this 
right  to  advice  and  presence  of  a  lawyer  even  if  you 
can  not  afford  to  hire  one.  We  have  no  way  of  giving 
you  a  lawyer,  but  one  will  be  appointed  for  you,  if 
you  wish,  if  and  when  you  go  to  court.  If  you  wish 
to  answer  questions  now  without  a  lawyer  present, 
you  have  the  right  to  stop  answering  questions  at 
any  time.  You  also  have  the  right  to  stop  answering 
at  any  time  until  you  talk  to  a  lawyer. 

and  that  he  then  signed  the  following  "WAIVER": 

I  have  read  the  statement  of  my  rights  shown 
above.  I  understand  what  my  rights  are.  I  am  will- 
ing to  answer  questions  and  make  a  statement.  I  do 
not  want  a  lawyer.  I  understand  and  know  what  I 
am  doing.  No  promises  or  threats  have  been  made  to 
me  and  no  pressure  of  any  kind  has  been  used  against 
me. 
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The  record  further  reveals  that  during  the  pre-trial 
hearing  of  May  25,  1967,  the  trial  court  raised  the  ques- 
tion of  the  voluntariness  of  any  admissions  that  the  gov- 
ernment could  introduce  at  trial,  and  stated: 

If  any  issue  of  the  voluntariness  should  arise,  1 
ask  that  the  defendant  whose  admission  is  anticipated 
in  evidence  will  make  a  request  that  the  hearing  be 
held  at  an  early  date.  If  after  a  full  disclosure  by 
the  Government  of  whatever  admissions  the  Govern- 
ment intends  to  introduce,  then  I  would  feel  that  the 
onus  is  upon  the  defendants'  attorney  to  request  an 
advance  hearing  if  there  is  a  question  of  voluntari- 
ness of  those  admissions.  (Pre-Tr.  7-8,  May  25, 
1967) 

Also  during  that  proceeding,  the  government  informed 
the  trial  court  that  all  admissions  that  the  government 
might  intend  to  use,  including  depositions  taken  of  and 
statements  made  by  defendants,  had  been  given  or  made 
available  to  the  defendants  at  that  time,  and  that  if  there 
were  other  admissions,  they  too  would  be  turned  over. 
(Pre-Tr.  24,  May  25,  1967)  This  representation  by  the 
government  was  confirmed  by  Peter  Unger's  attorney  at 
the  outset  of  his  cross-examination  of  agent  McCloskey 
when  he  stated  for  the  record  and  for  the  jury's  edifica- 
tion that  the  government  had  given  him  copies  of  the 
memoranda  McCloskey  was  referring  to  "well  in  advance 
of  these  interviews."    (Tr.  1600) 

Even  if  the  warnings  had  been  deficient,  which  they 
plainly  were  not,  any  objection  to  the  receipt  into  evi- 
dence of  the  statements  made  to  the  F.B.I,  agents  was 
waived  since  defense  counsel  had  been  provided  well  in 
advance  of  trial  with  copies  of  the  F.B.I,  memoranda,  had 
failed  to  make  any  pre-trial  objections  in  accordance  with 
the  procedures  set  down  by  the  trial  court,  and  had  failed 
at  the  trial  to  object  to  the  testimony  or  to  the  adequacy 
of  the  foundation  laid  for  its  admission. 

It  is  significant  to  note  that  both  McCloskey  interviews 
occurred  prior  to  the  Supreme  Court's  landmark  Miranda 
decision  on  June  13,  1966,  and  that  at  the  post  Miranda 
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interview  by  Neves,  Peter  linger  was  given  a  full  "Mir- 
anda-type" warning  in  writing.  Obviously,  these  interviews 
of  Peter  linger  were  non-custodial  interrogations  which 
did  not  restrict  his  freedom  of  action  in  any  significant 
way,  see  MiraTida  v.  Arizona,  384  U.S.  436  (1966)  ;  Esco- 
bedo  V.  Illinois,  378  U.S.  478  (1964),  and  any  informa- 
tion he  did  furnish  and  any  statements  he  did  make  were 
voluntary  acts  and  clearly  not  induced  by  stealth,  trickery 
or  misrepresentation.  See,  e.g.,  Kohatsu  v.  United  States, 
351  F.2d  898,  902  (C.A.  9,  1965),  cert,  denied,  384  U.S. 
1011  (1966);  United  States  v.  Sclafani,  265  F.2d  408, 
414-15  (C.A.  2,  1959),  cert,  denied,  360  U.S.  918.  The 
warnings  later  espoused  by  Miranda  and  subsequent  cases 
to  be  given  to  "suspects"  during  a  "custodial"  interroga- 
tion do  not  vitiate  the  fact  that  Peter  Unger  was  ade- 
quately warned  and  aware  of  his  constitutional  rights 
during  the  first  two  interviews.  The  third  interview  by 
Neves  occurred  subsequent  to  the  Miranda  decision.  Sig- 
nificantly, this  interview  took  place  in  Peter  Unger's  own 
apartment,  away  from  the  coercive  atmosphere  and  in- 
fluences of  the  custodial  interrogations  condemned  by 
Miranda  and  subsequent  cases.  See  Dosek  v.  United 
States,  -—  F.2d  ._.  (C.A.  8,  No.  19,103,  Dec.  30,  1968). 
Compare  Mathis  v.  United  States,  391  U.S.  1  (1968), 
with  White  v.  United  States,  395  F.2d  170  (C.A.  8,  1968), 
petition  for  cert,  filed  sub  nom.,  Kubik  v.  United  States, 
4  Crim.  L.  Rptr.  4020  (Oct.  2,  1968)  (No.  309)  and 
Kohatsu  V.  United  States,  351  F.2d  892  (C.A.  9,  1965), 
cert,  denied,  384  U.S.  1011.  Under  the  circumstances,  it 
would  be  incredulous  to  find  that  Peter  Unger  was  "in 
custody"  at  the  time  of  the  interviews;  however,  even  if 
he  had  been,  the  warnings  given  would  have  satisfied  the 
requirements  of  Miranda  and  later  decisions. 

The  cases  cited  by  Peter  Unger  do  not  support  a  con- 
trary conclusion.    Mathis  v.   United  States,  391   U.S.   1 

(1968),  was  a  "custody"  case  where  the  defendant  was 
in  jail  when  he  was  questioned  and  was  given  no  warning 
whatsoever.   Neither  Chapman  v.  California,  386  U.S.  18 

(1967),  nor  Carnley  v.  Cochran,  369  U.S.  506    (1962), 
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dealt  with  the  "warnings"  question.  The  recent  decision 
of  White  V.  United  States,  395  F.2d  170  (C.A.  8,  1968), 
petition  for  cert,  filed  sub  nom.,  Kubik  v.  United  States, 
4  Crim.  L.  Rptr.  4020  (Oct.  2,  1968)  (No.  309),  rather 
than  supporting  Peter  Unger's  factually  weak  claim, 
clearly  demonstrates  that  statements  of  a  defendant  to  a 
government  agent  are  admissible  where  the  disclosures 
are  entirely  voluntary  and  were  not  induced  by  custodial 
interrogation,  or  by  coercion,  fraud  or  misrepresentations, 
but  were  made  in  familiar  surroundings  when  the  agent 
was  making  a  conscientious  effort  to  inform  the  defendant 
of  the  purpose  of  his  questions.   395  F.2d  at  174-75. 

Peter  Unger's  assertion  that  his  court-appointed  coun- 
sel's failure  to  object  to  the  admission  of  his  statements 
should  not  be  treated  as  a  waiver  because  of  that  counsel's 
incompetency  is  frivolous  and  is  not  borne  out  by  the 
record.^ 

B.  John  Wagner  Was  Not  Prejudiced  by  the  Admission 
Into  Evidence  of  Peter  Unger's  Statements. 

John  Wagner  claims  that  he  was  so  severely  prejudiced 
by  the  trial  court's  admission  into  evidence  of  Peter  Un- 
ger's statements  to  government  agents,  purportedly  in- 
criminating him,  that  the  trial  court's  limiting  instruc- 
tions to  the  jury  did  not  cure  the  prejudice.  (J.W.  Br. 
Pt.  J)  After  each  of  the  two  agents  testified  on  direct 
examination  with  respect  to  their  interviews  with  Peter 
Unger,  and  before  cross-examination  of  each  agent,  the 
trial  court  instructed  the  jury  not  to  consider  the  testi- 
mony of  that  witness  as  evidence  against  either  John 
Wagner,  Robert  Wagner,  or  the  other  defendants  then  in 
the  case.  (Tr.  1599,  1607)  John  Wagner's  attorney  did 
not  cross-examine  either  agent.  However,  John  Wagner's 
attorney  did  cross-examine  Peter  Unger  when  he  later 
took  the  stand  and  testified  in  his  own  behalf.  (Tr.  2364- 
70) 


2  See  POINT  SIX,  supra. 
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An  examination  of  all  the  evidence  introduced  at  trial 
clearly  demonstrates  that  the  government's  case  against 
John  Wagner  was  substantial.^  The  likelihood  that  those 
parts  of  Peter  Unger's  statements  which  mentioned  John 
Wagner  added  significantly  to  the  weight  of  the  govern- 
ment's case  against  John  Wagner  or  prejudiced  him  in 
the  eyes  of  the  jury  is  minimal.  Moreover,  whatever  in- 
significant effect  these  statements  may  have  had  was  ob- 
viated and  dispelled  by  the  trial  court's  limiting  instruc- 
tion and  its  subsequent  charge  to  the  jury  (Tr.  1599, 
1606-07),  and  by  the  crucial  fact  that  Peter  linger  took 
the  stand,  thereby  affording  John  Wagner  the  opportu- 
nity to  confront  and  cross-examine  him  with  respect  to  the 
statements.  See  Bruton  v.  United  States,  391  U.S.  123 
(1968);  Douglas  v.  Alabama,  380  U.S.  415  (1965); 
Pointer  v.  Texas,  380  U.S.  400  (1965) ;  United  States  v. 

Levinson,  F.2d  -^.  .   (C.A.  6,  Nos.  18204  et  seq.,  Dec. 

30,  1968)  ;  Santoro  v.  United  States,  .___..  F.2d  --  (C.A. 
9,  1968). 

C.  The  Deposition  of  John  Wagner  Was  Properly 
Admitted 

John  Wagner  claims  that  the  trial  court  erred  in  ad- 
mitting into  evidence  portions  of  his  deposition  "in  the 
collateral  civil  matter"  after  he  had  objected  to  the  intro- 
duction on  the  ground  that  he  had  not  been  properly  ad- 
vised of  his  constitutional  rights.  (J.W.  Br.  Pt.  H)  The 
deposition  was  obtained  on  May  4  and  5,  1966  pursuant 
to  a  subpoena  duces  tecum  issued  in  connection  with  the 
Hollywood  Towne  House  foreclosure  proceeding  filed  on 
March  17,  1966.  United  States  v.  Hollywood  Towne  House 
(D.Ore.,  66  Civ.  160).  When  John  Wagner,  accompanied 
by  his  attorney  Robert  Bunnett,  appeared  at  the  United 
States  Courthouse  in  Portland,  he  was  first  duly  sworn 
and  then,  prior  to  any  questioning,  he  was  advised  in  the 
presence  of  his  attorney  by  the  Assistant  United  States 
Attorney,  as  follows: 


3  See  POINT  ONE,  supra. 
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Mr.  ROSE :  Before  I  proceed,  I  would  like  to  give 
you  one  further  warning.  As  you  know,  you  are  here 
with  Counsel,  and  under  the  Constitution  you  have 
the  right  to  refuse  to  answer  any  question  you  might 
feel  incriminating  from  a  'personal  standpoint,  and  I 
believe.  Counsel,  you  have  probably  advised  your 
client  along  these  lines? 

Mr.  BUNNETT:     Yes. 

Mr.  ROSE:  So  it  is  not  necessary  for  me  to  go 
into  any  length  about  that,  so  if  there  is  any  time 
you  want  to  refuse  to  answer  feel  free  to  do  so. 

(Tr.  2159-60)    (Emphasis  added) 

It  is  submitted  that  in  light  of  the  adequate  warning 
given  to  John  Wagner  by  Mr.  Rose  on  the  record  in  the 
presence  of  his  attorney  Mr.  Bunnett,  coupled  with  John 
Wagner's  silence  when  Mr.  Bunnett  acknowledged  that  he 
had  also  warned  John  Wagner  of  his  rights,  it  would  be 
preposterous  to  believe  John  Wagner's  subsequent  claim 
of  ignorance  that  in  reality  he  did  not  understand  and 
was  not  told  by  Mr.  Bunnett  that  his  testimony  could 
be  used  against  him. 

POINT  NINE 

The  Trial  Court  Did  Not  Err  in  Informing  the  Jury 
of  the  Nolo  Contendere  Pleas  of  Several  Defendants 

John  Wagner  alone  claims  that  it  was  error  for  the 
trial  court  to  have  informed  the  jury  that  defendants 
Christensen  and  Jongeward  had  pleaded  nolo  contendere 
to  the  charges  against  them  during  the  course  of  the 
trial  (J.W.  Br.  Ft.  M),  and  that  the  trial  court's  cau- 
tionary instructions  did  not  cure  the  prejudicial  effect  of 
the  remarks.  Moreover,  he  argues  that  he  was  also  preju- 
diced by  the  fact  that  a  newspaper  article  commented  on 
Christensen's  nolo  plea  by  stating,  "Judge  Robert  C.  Bel- 
loni  explained  that  the  plea  could  have  the  same  effect  as 
a  guilty  plea"  (See  J.W.  Br.  Ex.  23),  whether  or  not  a 
juror  had  read  the  article,  because  "it  is  safe  to  assume 
that  they  probably  knew  or  considered  Nolo  as  the  equiv- 
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alent  of  guilty."  (J.W.  Br.  at  72-73)  These  two  con- 
tentions are  without  merit  when  considered  in  light  of 
the  facts  of  the  trial  and  the  existing  case  law. 

A  review  of  the  record  clearly  discloses  that  the  trial 
court,  from  the  very  first  day  of  the  trial,  cautioned  and 
admonished  the  jury  that  not  only  the  pleas  of  nolo  con- 
tendere by  some  defendants  but  also  the  dismissals  against 
other  defendants  had  no  bearing  whatsoever  on  the  guilt 
or  innocence  of  the  remaining  defendants,  and  that  the 
jury  was  to  determine  the  guilt  or  innocence  of  each  of 
the  remaining  defendants  solely  upon  consideration  of  the 
evidence  introduced  at  trial. ^ 

During  the  second  week  of  trial,  out  of  the  presence 
of  the  jury,  Christensen  entered  a  plea  of  nolo  contendere. 
The  trial  court  accepted  the  plea  and  informed  the  de- 
fendants and  their  counsel  that  it  intended  to  inform  the 
jurors  of  the  fact  that  Christensen  had  entered  a  nolo 
plea,  and  to  instruct  them  that  this  plea  had  no  bearing 
on  the  guilt  or  innocence  of  the  other  defendants.  (Tr. 
1341)  The  trial  court  invited  comments  by  counsel  as  to 
whether  this  was  an  improper  instruction,  but  received 
no  comment.  The  jurors  were  then  recalled  and  instructed 
as  follows: 

Ladies  and  Gentlemen,  Mr.  Colman  Christensen  has 
entered  a  plea  of  nolo  contendere  in  this  case  as  to 
all  counts  against  him.  He  is  no  longer  in  the  case 
for  any  purpose.  The  other  five  defendants  and  three 
corporate  defendants  are  still  in  the  case.  This  ac- 
tion by  Mr.  Christensen  and  this  plea  has  no  bearing 
whatsoever  upon  the  guilt  or  innocence  of  any  of  the 
other  defendants  in  the  tHal  ivhich  will  proceed  with 
them  as  parties,  but  leaving  Mr.  Christensen  com- 
pletely out  of  the  case.  (Tr.  1342-43)  (Emphasis 
added ) 

This  same  situation  occurred  during  the  subsequent 
course  of  the  trial  when  Jongeward,  out  of  the  presence 


1  Prior  to  the  trial,  the  indictment  was  dismissed  against  Shubin, 
and  Stewart  entered  a  plea  of  nolo  contendere.  (Tr.  5-6) 
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of  the  jury,  entered  a  plea  of  nolo  contendere.  The  trial 
court  then  informed  the  jurors  of  this  occurrence  and  in- 
structed them  as  follows: 

Ladies  and  Gentlemen  of  the  jury,  Mr.  Gordon  Jonge- 
ward,  the  Defendant  Gordon  Jongeward,  has  entered 
a  plea  of  nolo  contendere  in  this  case  to  all  of  the 
charges  against  him.  Counts  1  through  14,  with  the 
exception  of  Count  12  which  was  dismissed.  So  he 
is  no  longer  in  this  case.  This  action  by  this  defend- 
ant has  no  bearing  whatsoever  and  is  not  to  be  con- 
sidered by  you  in  evaluating  either  the  guilt  or  the 
innocence  of  any  other  defendant  in  this  case.  (Tr. 
1778)    (Emphasis  added) 

After  closing  arguments  on  August  3,  1967,  out  of  the 
presence  of  the  jury,  the  trial  court  heard  "last  claims." 
With  respect  to  instructing  the  jurors  about  the  dismissals 
of  the  three  corporate  defendants,  the  trial  court  stated 
it  would  tell  them:  "It  is  simply  not  a  matter  to  be  con- 
sidered. There  are  only  three  defendants  in  this  case,  and 
they  are  sitting  out  there.  And  whatever  happened  to  the 
others,  whether  they  were  guilty  pleas,  nolo  pleas,  dis- 
missals, or  any  other  reason,  has  no  bearing  upon  their 
guilt  or  innocence."  (Tr.  2677)  No  objections  were  made 
by  defense  counsel  to  the  proposed  instruction. 

On  August  4,  1967,  in  discussing  the  proposed  jury  in- 
structions, the  trial  court  urged  defense  counsel  to  "com- 
plain freely  if  you  dispute"  the  substance  or  the  legal 
accuracy  of  any  of  the  instructions.  The  trial  court  then 
stated,  "I  make  a  point  out  of  the  fact  .  .  .  that  nolo 
contendere  pleas  have  been  entered,  which  means  nothing 
to  this  jury  .  .  .  ."  (Tr.  2684)  Defense  counsel  made 
no  comments  and  took  no  exceptions  to  the  proposal  either 
then  or  after  the  instruction  was  delivered  to  the  jury. 
The  instruction  read  as  follows: 

The  three  defendants  are  charged  here  as  three  in- 
dividuals, and  the  guilt  or  innocence  of  each  defend- 
ant must  be  passed  upon  by  you  separately  pursuant 
to  and  in  accordance  with  my  instructions.   You  are 
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to  determine  the  guilt  or  innocence  of  these  defend- 
ants from  evidence  before  you.  You  are  not  called 
upon  to  return  a  verdict  as  to  the  innocence  or  the 
guilt  of  any  other  person  or  persons,  so  if  the  evi- 
dence convinces  you  beyond  a  reasonable  doubt  of  the 
guilt  of  the  defendants,  or  any  of  them,  you  should 
so  find,  even  if  you  believe  one  or  more  other  per- 
sons also  are  guilty. 

As  I  told  you  during  this  trial,  Alvin  R.  Stewart, 
Colman  Carl  Christensen,  and  Gordon  Z.  Jongeward 
have  entered  pleas  of  nolo  contendere  to  certain  counts 
in  the  indictment.  The  fact  that  they  have  entered 
pleas  does  not  necessarily  mean  that  they  alone  are 
responsible  for  the  crimes  charged  in  the  Indictments, 
nor  does  it  necessarily  mean  that  each  or  any  of  the 
other  defendants  is  guilty.  Guilt  or  innocence  of  the 
defendants  who  are  on  trial  must  be  determined  by 
you  solely  on  the  evidence  introduced  at  this  trial. 
(Tr.  2720-21) 

The  trial  court's  accurate  and  informative  explanations 
and  instructions  to  the  jury,  as  set  out  above,  were  both 
proper  and  necessary  because  of  the  number  of  defendants 
in  the  case,  the  length  of  the  indictment  and  the  fact  that 
it  was  taken  into  the  jury  room  during  the  deliberations, 
and  the  participation  and  appearance  of  several  defend- 
ants in  the  courtroom  after  they  no  longer  were  defend- 
ants in  the  trial.  Under  these  circumstances,  the  unex- 
plained and  sudden  absence  from  the  case  and  the  court- 
room of  one  or  more  of  the  named  or  participating  de- 
fendants would  surely  and  inevitably  have  raised  great 
curiosity,  and  perhaps  confusion,  in  the  minds  of  the 
jurors.  See  Nemec  v.  United  States,  178  F.2d  656,  661 
(C.A.  9,  1949).  Thus,  rather  than  prejudicing  the  re- 
maining defendants,  the  trial  court's  numerous  instruc- 
tions kept  the  issues  and  the  remaining  defendants  in 
proper  focus  and  prevented  the  jury  from  unwarranted 
speculation  and  improper  influence-drawing  about  the  dis- 
appearances from  the  case.  See  United  States  v.  Aronson, 
319  F.2d  48,  50-51  (C.A,  2,  1963),  cert  denied  375  U.S. 
920;  Nemec  v.  United  States,  178  F.2d  at  661. 
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While  the  government  has  been  unable  to  find  any  ap- 
pellate decisions  involving  the  propriety  of  informing  the 
jury  of  a  nolo  contendere  plea  of  a  co-defendant,  the  cases 
are  legion  that  it  is  proper  for  the  trial  court  to  inform 
the  jury  of  a  co-defendant's  guilty  plea  with  proper  cau- 
tionary instructions.^  A  fortiori,  these  cases  are  deter- 
minative here.  In  Davenport  v.  United  States,  260  F.2d 
591  (C.A.  9,  1958)  cert  denied,  359  U.S.  909  (1959),  two 
of  seven  defendants  pleaded  guilty  during  the  course  of 
the  trial  of  a  multi-count  indictment.  With  respect  to 
the  first  defendant's  plea,  the  court  stated  to  the  jury: 

We  are  not  going  to  try  Mr.  Errion  here  any  longer. 
He  has  pleaded  guilty.  He  is  safely  in  jail.  I  think 
we  have  all  we  can  do  to  try  the  other  six  defendants 
that  are  here  without  discussing  Mr.  Errion  any 
further.   260  F.2d  at  595. 

In  its  final  instructions  to  the  jury  the  court  stated,  "The 
pleas  of  Errion  and  Montgomery  are  no  evidence  of  the 
guilt  of  any  of  the  defendants  nor  evidence  that  a  crime 
was  committed."  260  F.2d  at  596.  This  Court  found  no 
error  in  these  instructions. 

Similarly,  in  Wood  v.  United  States,  279  F.2d  359 
(C.A.  8,  1960),  two  of  the  nine  defendants  withdrew  their 
pleas  of  not  guilty  and  entered  pleas  of  guilty  before 
trial,  and  three  more  did  so  during  the  trial.  The  court 
affirmed  the  trial  court's  denial  of  a  motion  for  mistrial 
based  upon  the  pleas  of  guilty  and  the  trial  court's  ad- 
vising the  jury  of  the  guilty  pleas,  and  approved  the  fol- 
lowing instruction  to  the  jury  by  the  trial  court: 

I  want  to  tell  you  again  the  fact  that  such  pleas 
were  entered  does  not  mean  that  the  remaining  three 
defendants  on  trial  .  .  .  are  guilty  with  them.  The 
pleas  are  not  evidence  to  the  defendants  remaining 


2  See,  e.g.,  United  States  V.  Light,  394  F.2d  908  (C.A.  2,  1968) ; 
United  States  v.  Aronson,  319  F.2d  48  (C.A.  2,  1963),  cert,  de- 
nied, 375  U.S.  920;  Wood  v.  United  States,  279  F.2d  359  (C.A. 
8,  1960)  ;  Davenport  V.  United  States,  260  F.2d  591  (C.A.  9,  1958), 
cert,  denied,  359  U.S.  909  (1959) ;  Nemec  V.  United  States,  178 
F.2d656  (C.A.  9,  1949). 
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on  trial  that  they  are  guilty,  or  the  crime  charged 
in  the  indictment  was  committed. 

These  pleas  do  not  give  rise  to  any  inference  as  to 
the  guilt  or  innocence  of  the  defendants  here  on  trial. 
The  guilt  or  innocence  of  the  defendants  still  on  trial 
must  be  determined  solely  by  you,  solely  by  the  evi- 
dence introduced  in  the  trial  of  this  case.  279  F.2d 
at  362. 

Thus,  it  is  well-settled  that  it  is  not  error,  if  proper 
cautionary  instructions  are  given,  for  the  trial  court  to 
inform  the  jury  that  one  or  more  co-defendants  have  en- 
tered pleas  of  guilty.  Here,  the  trial  court's  meticulous 
efforts  by  cautionary  instructions  and  admonitions  to  in- 
form the  jury  of  the  issues  to  be  determined  by  them  and 
to  keep  the  remaining  defendants  in  proper  focus  con- 
formed both  adequately  and  accurately  to  the  instructions 
approved  by  this  and  other  appellate  courts  in  similar 
circumstances.^  Furthermore,  when  the  trial  court  in- 
formed the  defendants  and  their  counsel,  out  of  the  pres- 
ence of  the  jury,  of  his  intention  to  instruct  the  jury  in 
connection  with  Christensen's  plea  of  nolo  contendere  (Tr. 
1391),  there  were  no  objections  or  exceptions  taken  to  the 
proposed  instruction.  It  submitted  that  there  was  no 
criticism  then,  and  there  can  be  no  criticism  now,  because 
the  trial  court's  instructions  were  entirely  proper. 

The  further  argument  by  John  Wagner  that  he  was 
prejudiced  by  the  statement  in  the  newspaper,  purport- 
edly quoting  Judge  Belloni's  comment  regarding  Christen- 
sen's nolo  plea,  has  no  merit.  The  newspaper  account 
simply  states  that  the  judge  explained  that  a  nolo  plea 
could  have  the  same  effect  as  a  guilty  plea.  The  plea  of 
nolo  contendere  has  long  been  recognized  in  the  federal 
courts.  United  States  v.  Norris,  281  U.S.  619  (1929); 
Hudson  V.  United  States,  272  U.S.  451  (1926),  and  ap- 
pellate courts  have  long  held  that  a  plea  of  nolo  contendere 
has  the  same  effect  as  a  plea  of  guilty  with  respect  to 


3  See  United  States  v.  Light,  394  F.2d  908,  914-15  (C.A.  2,  1968), 
and  cases  cited  therein. 
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the  case  in  which  it  is  entered.  Tseung  Chu  v.  Cornell, 
247  F.2d  929  (C.A.  9,  1957),  cert,  denied,  355  U.S.  892; 
Bell  V.  C.I.R.,  320  F.2d  953  (C.A.  8,  1963)  ;  United  States 
V.  Consentino,  191  F.2d  574  (C.A.  7,  1951).  There  is 
nothing  in  the  record  which  even  remotely  suggests  that 
any  juror  read  the  article  cited  by  counsel.  Moreover, 
assuming  arguendo  that  a  juror  had  read  the  article, 
John  Wagner  has  failed  to  demonstrate  that  he  was 
prejudiced. 

POINT  TEN 

The  Remaining  Allegations  of  Error  Are  Unfounded 

The  defendants  also  raise  as  error  the  following  addi- 
tional points:  (A)  That  under  Count  I  of  the  indictment 
the  government  attempted  to  prove  many  separate  con- 
spiracies, rather  than  the  single  conspiracy  alleged  (P.U. 
Br.  Ft.  G) ;  (B)  That  the  prosecuting  attorney  in  his 
closing  argument  alluded  to  the  outstanding  perjury  in- 
dictment against  John  Wagner  (J.W.  Br.  Ft.  I) ;  and 
(C)  That  the  court  erred  in  excluding  testimony  of  Rob- 
ert Wagner  bearing  upon  his  "state  of  mind"  (R.W. 
Br.  Ft.  D).  These  additional  allegations  of  error  are 
without  merit. 

A.  A  Single  Conspiracy  Was  Alleged  and  Proven  in  Count  I 

Feter  Unger's  claim  that  each  overt  act  or  each  prop- 
erty transaction  covered  in  Count  I  constituted,  at  best, 
a  separate  conspiracy  is  unfounded.  The  fact  that  multi- 
ple substantive  crimes  were  undertaken  and  committed  by 
the  defendants  and  that  different  defendants  played  vary- 
ing roles  and  performed  diverse  functions  in  the  scheme 
did  not  make  the  single,  over-all  conspiracy  to  defraud 
property  holders  a  multiple  conspiracy  since  there  was  a 
common  purpose  underlying  the  separate  exchange  trans- 
actions, the  identical  objective  was  being  pursued  in  each 
instance,  and  there  was  concerted  action  by  the  defend- 
ants to  achieve  such  purpose  and  objective,  i.e.,  obtaining 
real   and  personal   property  in   exchange  for  worthless 
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paper.  See,  e.g.,  Blumenthal  v.  United  States,  332  U.S. 
539  (1947) ;  Hayes  v.  United  States,  329  F.2d  209  (C.A. 
8,  1964) ;  Isaacs  v.  United  States,  301  F.2d  706  (C.A.  8, 
1962),  cert,  denied,  371  U.S.  818.  The  mere  fact  that 
the  defendants  utilized  "a  multiplicity  of  ways  and  means 
of  action  and  procedure  .  .  .  such  that  it  would  involve 
the  commission  of  more  than  one  criminal  offense,"  did 
not  transform  their  scheme  into  multiple  conspiracies. 
Weiss  V.  United  States,  122  F.2d  675,  680-81,  (C.A.  5, 
1941),  cert,  denied,  314  U.S.  687.  See  also  United  States 
V.  Mac  Alpine,  129  F.2d  737,  739  (C.A.  7,  1942). 

B.  There  Was  no  Reference  to  the  Perjury  Indictment 
in  the  Summation  by  the  Government 

Although  John  Wagner  "assured  his  counsel"  that  the 
Assistant  United  States  Attorney  alluded  in  his  summa- 
tion to  the  outstanding  perjury  indictment  against  him, 
the  record  accurately  reflects  that  no  such  reference  was 
made.  (Tr.  2-74,  August  3,  1967)  This  false  assurance 
to  his  counsel  on  this  appeal  further  demonstrates  John 
Wagner's  duplicity. 

C.  There  Was  no  Error  in  the  Trial  Court's  Refusal 
to  Allow  Robert  Wagner  to  Testify  to  Self-Serving, 
Hearsay  Declarations 

Robert  Wagner  argues  that  he  should  have  been  allowed 
to  testify  to  a  conversation  that  he  had  with  a  Mr.  Peter 
McAtee  at  the  Albuquerque  Hotel,  in  August  1966,  in 
order  to  establish  his  "state  of  mind"  so  that  the  jury 
could  find  that  he  was  not  knowingly  engaged  in  the  con- 
spiracy charged.  If  any  such  conversation  in  fact  oc- 
curred, and  if  it  were  relevant  to  Robert  Wagner's  de- 
fense of  good  faith,  then  Mr.  McAtee  should  have  been 
called  as  a  witness  to  testify  to  it. 

The  case  relied  upon  by  Robert  Wagner,  United  States 
V.  Anost,  356  F.2d  413  (C.A.  7,  1966),  is  inapposite.  In 
Anost,  the  defendants  were  convicted  of  knowingly  pos- 
sessing and  transporting  in  interstate  commerce  certain 
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stolen  goods.  The  crucial  issue  of  the  case  was  whether 
the  defendants  knew  that  the  goods  they  received  from 
other  parties  were  stolen.  The  trial  court  excluded  from 
evidence  testimony  by  the  defendants  that  a  third  party 
hired  them  to  transport  the  goods,  but  did  not  tell  them 
anything  that  would  have  put  them  on  notice  that  the 
goods  were  stolen.  The  appellate  court  found  that  the  trial 
court's  rejection  of  the  offered  evidence  deprived  the  de- 
fendants of  the  opportunity  to  establish  a  good  faith  de- 
fense, and  consequently  reversed  the  convictions. 

In  the  instant  case,  Robert  Wagner  was  not  denied  the 
opportunity  to  prove  an  alleged  good  faith  defense  to  the 
conspiracy  charge  for  which  he  was  convicted.  He  testi- 
fied himself,  and  called  several  witnesses  to  testify  on  his 
behalf.  The  issue  of  his  good  faith  was  squarely  presented 
to  the  jury  not  only  by  Robert  Wagner's  testimony  and 
that  of  his  defense  witnesses,  but  also  by  the  trial  court 
in  its  charge  to  the  jury  {see,  e.g.,  Tr.  2760-61).  The 
evidence  of  Robert  Wagner's  conspiratorial  activities, 
aliunde  any  of  his  activities  at  the  Albuquerque  Hotel,  was 
substantial.  Nothing  in  the  record  even  remotely  sug- 
gests that  Mr.  McAtee  was  privy  to  any  aspects  of  the 
conspiracy  alleged  in  Count  I;  consequently,  nothing  Rob- 
ert Wagner  discussed  with  Mr.  McAtee  could  possibly  be 
relevant  to  his  good  faith  defense  that  he  was  not  par- 
ticipating in  a  scheme  to  defraud  with  the  other  defend- 
ants. Furthermore,  even  if  the  trial  court's  refusal  to 
allow  Robert  Wagner  to  testify  to  irrelevant  or  cumula- 
tive hearsay  in  an  attempt  to  show  the  jury  his  "state 
of  mind"  constituted  error,  at  best  it  would  be  harmless 
in  light  of  the  independant  overwhelming  evidence  of 
guilt  in  the  record. 
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CONCLUSION 

The  government  respectfully  requests  that  this  Court 
affirm  the  verdicts  of  guilty  returned  by  the  jury  against 
defendants  John  Wagner,  Peter  Unger  and  Robert  Wag- 
ner. 

Sidney  I.  Lezak, 
Of  Counsel:  United  States  Attorney 
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II.    REPLY  TO  COUNTER  STATEMENT  OF  THE  CASE 

Appellee's  statement  of  the  case  contains  the  following 
misstatements,   among  others: 

1.  The  Paonessa  Tract:      Appellees  state  that  such 
property  was  acquired  by  Unger  and  John  Wagner  (7).     The  property 
Vv'-as  purchased  by  Wagner  only.     There  is  no  evidence  whatsoever  that 
Unger  ever  owned  any  interest  in  the  land,    until  he  purchased  from 
Wagner  various  parcels,    as  did  several  c»ther  persons  who  were  not 
even  defendants  in  the  case. 

2.  Rupard  Tract:      This  land  was  acquired  by  W^  ner, 
not  Unger  and  Wagner.     Unger  acted  as  Wagner's     agent  in  the  purchase, 
and  over  a  year  later  Unger  purchased  portions  of  this  land.     That  John 
Wagner  carried  his  interests  at  an  inflated  value  on  his  balance  sheet 
has  nothing  whatsoever  to  do  with  Unger. 

3,  Evans  Tract:      Unger  again  acted  as  agent  for  John 
Wagner  in  the  purchase  of  tlis  property,    which  Wagner  then  split  up 
into  parcels  and  sold  such  to  Unger,    D.    D„    V  ;nce,    and  Peter  Crystall.  • 
Wagner  later  represented  that  payments  were  being  made  on  the  trust 
deeds  created  by  the  aforeinentioned  persons,   but  such  persons  had  no      i 
knowledge  or  control  of  Wagner  and  his  representations  concerning  the 
trust  deeds.     Further,    D.    D„   Vance  and  Peter  Crystall  were  not  indict- 
ed,  just  Unger, 

4,  Lishner  Prrperties:      In  November   1964,    John 
Wagner  purchased  a  house.     In  February  1965,    Peter  Unger  purchased 
three  properties  from  Lishner,    in  a  completely  separate  transaction. 
The  fact  that  all  of  the  properties  were  later  foreclosed  upon  dees  not 
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make  a  conspiracy  out  of  the  acts  of  linger  and  those  of  John  Wagner. 

5,  At  page  12  of  Appellees  Brief,    it  is  stated  that 
Wagner  and  Unger,    with  their  inventory  of  worthless  promissory  notes 
and  trust  deeds  and  tijeir  false  financial  statements,    acted  together. 
Peter  Unger  was  the  obligor  on  some  trust  deeds  held  by  Wagner,   but 
not  the  owner,    so  they  were  hardly  part  of  any  Unger  "inventory". 
Further,    if    John  Wagner  repeatedly  used  false  financial  statements  in 
his  dealings,   there  is  no  evidence  whatsoever  of  any  ;use  of  such  by 
Unger. 

6.  Harris  Properties:      No  trust  deeds  executed  by 
Unger  were  involved. 

7o         Shorts  &  Smith -Properties:      i\gain  Appellee's 
allege  property  was  purchased  from  a  portfolio  of  worthless  Elsinore 
trust  deeds  owned  by  John  Wagner  and  Peter  Unger.     There  is  no  evi- 
dence whatsoever  that  Unger  owned  any  of  the  Elsinore  trust  deeds. 

8.         Ruby  View  Trailer  Estates:      The  government 
states  that  this  property  was  acquired  by;Unger  and  Wagner,     The  facts 
show  that  Unger  acted  only  as  an  agent  for  Wagner  in  the  purchase  and 
that  later,   as  part  of  his  commission,    received  trust  deeds  and  notes 
on  certain  lots.     The  property  was  ow^ned  by  Wagner  who  sold  it  to 
Golden  Rule  and  then  listed  it  at  high  values  on  Golden  Rule's  financial 
statements.     There  was  no  evidence  whatsoever  that  Unger  ever  had 
anything  to  do  with  Golden  Rule.     What  happened  to  the  property  after 
vVagner  purchased  it  was  not  his  concern. 

'  9,         Rupard  Tract  Revisited:      Again  the  government 
classified  the  property  as  "acquired  by  John  Wagner.     What  John  Wagner 
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did  with  Stewart  and  Golden  Rule  as  to  the  trust  deeds  created  on  the 
property  in  no  way  concerned  Unger,    nor  did  he  have  anything  to  do  with 
saine. 

10.       Lulling  Activities:      The  Appellee^s  statement  that 
Unger  w^as  unaw^are  that  Brown  held  his  trust  deeds  is  precisely  correct 
and  this  fact     belies  the  entire  theory  of  the  government's  case,    to  wit, 
that  Unger  acted  in  concert  wif^  the    other  defendants  in  negotiating  in 
a  fraudulent  manner,   trust  deeas  that  he  was  an  obli.'^^or  on. 
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1      III.       REPLY  TO  POINT  ONE  -  THE  EVIDENCE  DID  NOT  SUPPORT 

THE  JURY  VERDICT 
2 

3  Peter  Unger  did  nothing  that  was  necessary  for  the  ac- 

4  connplishment  of  the  purportedly  illegal  schemes  of  John  Wagner  and 

5  his  confederates,    nor  was  it  clearly  demonstrated  by  the  evidence  that 

6  he  had  knov/ledge  of  the  alleged  illegal  activities.     Purchase  of  property 

7  from  John  Wagner  by  Peter  Unger  and  the  executing  of  purchase  money 

8  mortgages  against  the  parcels  purchased  were  connpletely  legal  trans- 
actions and  were  not  void.     Whether  or  not  there  was  a  cash  flown  pay- 
ment does  not  control  the  gaiuineness  of  these  transactions,.      since 
John  Wagner  could  have  traded  the  lots  directly  instead  of  trading  the 
trust  deeds  or  he  could  have  signed  anyone's  name  to  trust  deeds.     Peter 
Unger 's  signing  the  trust  deeds  was  an  irrelevant  and  unecessary    act 
in  the  consummation  of  any  fraud  against  property  owners  who  traded 
for  these  trust  deeds.     Peter  Unger  was  in  no  way  connected  with  the 
three  corporations,    other  than  on  several  occasions  acting  as  a  broker 
for  GRR.     There  is  no  evidence  he  had  knowledge  of    what  was  told  to 
any  of  the  purported  victims  with  respect  to  the  value  of  the  trust  deeds. 
The  statement  that  GRR  had  multi- million  dollar  assets  alluded  to  by 
the  Appellee  was  a  true  statement,   as  the  evidence  at  the  trial  amply 
indicates, 

Peter  Unger  did  not  profit  from  the  purported  illegal 
transactions.     The  Lishner  house  had  nothing  to  do  with  the  charges.     The 
Harris  trust  deed  sold  by  Unger  had  nothing  to  do  with  a  purported  fraud 
of  Harris.     This  trust  deed  was  created  by  Wagner  and  was  an  arms 
length  transaction  between  Unger  and  Wagner  and  took  place  after  the 
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occurence  of  any  purported  wrongdoing. 

The  Aloha  property  had  been  purchased  by  Unger  at  the 
time  he  collected  any  rents.     The  record  is  clear  that  Unger  had  no 
direct  dealii.gs  with  the  Principals  of  the  Aloha  proper  ty  nor  was  his 
acquisition  of  same  anything  other  than  an  arms  length  transaction.     It 
is  also  clear  that  he  was  taken  advantage  of  and  mislead  in  this  trans- 
action by  John  Wagner. 

The  argument  that  Unger  misappropriated  funds  from 
Aloha  Estates  is  totally  without  foundation,    since  Unger  was  the  owner 
and  President  of  the  corporation  during  the  time  he  handled  any  money. 
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IV.  REPLY  TO  POINT  THREE  -  JOINDER  OF  OFFENCES  AND  OF 
DEFENDANTS  WAS  IMPROPER 

Where  multiple  defendants  are  involved  Rule  8  (b)  requires 
that  each  count  of  the  indictment  arise  out  of  the  same  series  of  acts  or 
transactions  which  all  of  the  defendants  have  participated.     WILLIAMSON 

V.  UNITED  STATES,    (CA  9th  1962)  310  F2d  192      Joinder  of  defendants 
in  violation  of  Rule  8  (b)  is  reversible  error  regardless  of  any  prejudice 
shown  to  the  defendant.     UNITED  STATES  v.   SPECTOR  (CA  7th,    1963) 
326  F2d  345      It  was  the  Appellee's  theory  that  two  separate  and  dis- 
tinct illegal  agreements  had  been  reached  and  overt  acts  were  taken  in 
respect  to  each  agreement  so  that  two  conspiracies  existed.     The  trial 
court  refused  to  eliminate  one  conspiracy  charged  and  instructed  the 
jury  that  to  convict  under  Count  14  it  must  "find  a  conspiracy  complete 
and  separate  from  that  charged  in  the  first  count.  "    The  jury  so  found. 

It  is  entirely  inconsistent  to  hold  that  the  two  conspiracies  were  com- 
plete and  separate  and  to  also  hold  that  the  conspiracies  constituted  a 
"series  of  acts  or  transactions  constituting  an  offense  or  offenses.  " 

The  substantive  offenses  charged  against  the  other  de- 
fendants in  counts  XV,    XVI,    and  XVII  are  even  less  related  to  Count  I 
and  no  participation  by  Unger  in  these  transactions  is  anywhere  alleged 
in  the  indictment  nor  Avas  there  any  proof  that  he  in  any  way  participated 
in  these  transactions,   the  joinder  was  error  per  se. 

In  the  case  of  HAGGARD  v.    UNITED  STATES  (CA  8th, 
1965)  369  F2d  968      cited  by  the  Appellant  there  was  only  one  conspiracy 
charged  and  all  13  substantive  counts  were  embraced  within  the  one  con- 
spriacy,    each  substantive  offense  apparently  being  cited  as  an  overt  act 
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1  of  the  alleged  conspiracy.-    Also  the  ••ppellant  in  that  case  was  named  in 

2  some  of  the  substantive  counts.     All  counts  involved  a  similar  scheme 

3  to  defraud  the  saine  bank,   there  were  identical  transactions  in  each 

4  instance  and  the  defendants  were  alleged  to  have  aided  and  abetted  the 

5  principal  wrongdoer.     This  case  is  clearly  distinguishable  from  the 

6  instant  case,    in  that  there  is  an  apparent  series  of  acts  that   are  identical 

7  against  the  same  victim  by  the  sam  e  principal  actor  who  was  aided  and 

8  abetted  by    the  other  defendants.     The  fact  that  the  single  conspiracy 

9  charge  embraced  all  of  the  substantive  charges  alleged  in  the  other 

10     counts  of  the  indictment  would  make  all  counts  part  of  the  saine  trans- 
it    action.     The   situation  in  the  instant  case  is  not  at  all  similar  since  the 
conspiracy  charge  that  Unger  was  indicted  under  did  not  embrace  all  of 
the  counts  of  the  indictment  nor  were  all  of  the  counts  part  of  the  same 
series  or  transaction. 

Joinder  was  also  improper  under  Rule  14  of  the  Federal 
Rules  of  Criminal  Procedure.     The  case  of  DREW  v.    UNITED  STATES, 
331  F2d  85  (CA  DC,    1964)    is  in  point  since  distinct  and  separate 
offenses  Avere  joined,    in  particular.    Counts  XIV,  XV,  'XVI  and   XVII. 
Further,    distinct  conspiracies  were  included  in  Count  I  which  the  evi- 
dence showed  were  clearly  not  a  part  of  an}-  common  scheme  that  Unger 
entered  into. 
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V  REPLY  TO  POINT  SIX  -  APPELLANT  PETER  UNGER  WAS 

DENIED  DUE  PROCESS  OF  LAW  AND  EFFECTIVE  ASSISTANCE 
OF  COUNSEL 

Objection  is  made  to  the  introduction  of  the  affidavit  of 
Attorney  TOAl  P.    PRICE  in  that  it  was  not  part  of  the  trial  proceedings 
nor  was  the  evidence  contained  therein  considered  in  the  trial  court.     If 
tliis  affidavit  is  to  be  used,    it  points  out  that  he  prosecuted  over  130 
major  felonies  during  his  tenure  in  the  District  j\ttorney's  office.     How- 
ever,  there  is  no  indication  that  he  had  any  experience  in  either  prose- 
cuting or  defending  conspiracy  cases,    or  for  that  matter,   any  complex 
business  fraud  case.     Acting  as  defense  counsel  fo  r  this  complex  case, 
with  its  many  counts,    defendants  and  issues  as  well  as  its  extremely 
complex  business  transactions  is  not  comparable  to  the  prosecution  of 
the  usual  felony  case.     At  any  rate,   the  essential  question  is  whether  or 
not  Peter  Unger  got  effective  representation  at  his  trial,    not  whether  or 
not  his  attorney  was  capable  of  giving  adequate  representation  had  he 
prepared  for  the  case.     It  is  well  established  that  the  right  to  counsel 
means  the  right  to  effective  counsel.     MAC  KENNA  v.    ELLIS,  C.   A.   Tex, 
280  F.  2d  592;     BRUBAKER  v.    DICKSON,    310  F.  2d  30,    37  (C.   A.    9,    1962) 

Appellee's  brief  alleges  error  in      ppellant  citing  page 
2664  to  indicate  Attorney  Price's  remarks  on  making  a  motion  for  a 
directed  verdict.     The  error  is  regretted,    for  the  remarks  and  motion 
were  made  on  pages  2271-72  and  page  2664  was  merely  a  renewal  of 
said  motion. 

Appellant  contends  that  the  representation  was  a  farce 
throughout  the  trial  and  that  the  attorney  highlighted  the  farce  in  his 
direct  examination  of  his  client,   the  Appellant,    Peter  C.    Unger.     Peter 
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Unger  took  the  stand  to  testify  in  his  own  behalf.     Most  significant,    is 
that  he  was  the  only    ..'itness  to  testify  in  his  behalf  so  such  was  crucial 
to  his  defense.     At  the  conclusion  of  the  direct  examination^   Attorney 
Price  asked  his  client  if  he  hadn't  been  charged  with  the  crime  in  Count 
14,    of  Conspiracy  to  Defraud  the  United  States  Government  (R.  T.    2362). 
The  prosecuting  attorney  had  to  interrupt  Price's  examination  of  his 
own  client  to  tell  Price  that  his  client  had  not  been  cuarged  with  that 
Count  and  that  crime,    but  with  another  Count,    another  crime  (R.T.    2362) 
Attorney"  Price  admitted  at  page  2363  of  the  Transcript  that  he  was  con- 
fusing C:ount  1  with  Count  14. 

Here  a  person's  own  attorney,    after  ten  (10)  aays  of 
trial,    is  still  so  confused  that  he  doesn't  know  which  crime  is  charged 
against  his  client.     This  error,    coming  right  at  the  end  of  the  direct 
examination,    at  the  climax  of  Unger' s  testimony,    underscores  the  seriou! 
damage  and  confusion  that  must  have  been  left  in  the  minds  of  the  jurors. 
It  was  embarrassing  and  highly  prejudicial  to  Unger  who,  as   his  own 
witness  was  testifying  in  an  attempt  to  aid  his  cause,    not  defeat  it.     Fur- 
ther,  Attorney  Price  asked  not  a  single  question  on  re-direct  nor  made 
any   effort  to  reduce  the  prejudicial  effect  his  error,    ineptness  and  con- 
fusion must  have  created.     The  attorney's  action  made  a  farce  of  the 
direct  examination,    and  of  the  entire  trial,    and  was  not  the  reasonably 
effective  counsel  that  a  defendant  is  entitled  to  under  Due  Process  of  Law 
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VI         REPLY  TO  POINT  SEVEN  -  THERE  WAS  ERROR  IN  THE  PRO- 
CEDURES FOLLOWED  BY  THE  COURT  IN  DEALING  WITH  THE 
PUBLICITY  ASPECTS  OF  THE  TRIAL 

Appellee  apparently    bases  its  argument  on  the  following 

points: 

1.  Whatever  newspaper  publicity  "that  did  arise  during 
the  trial  consisted  of  only    three  routine  news  articles  appearing  on 
inside  pages  and  containing  factual  accounts  of  what  had  transpired  at 
trial  (Appelleds  brief  p.    93), 

2.  That  the  trial  court  frequently  and  forcefully  ad- 
monished the  jury  to  void  exposure  to  any  nev/spaper,   radio  or  television 
publicity  about  the  case  (Appellee's  brief  p.    92  and  99). 

3.  That  the  trial  judge's  examination  of  the  jurors 
after  prejudicial  publicity  had  been  published  in  the  newspapers  was 
adequate.    (Appellee's  Brief  p.    94) 

Concerning  point  three^   the  trial  court  had  a  duty  to  make 
an  individual  examination  of  each  juror,    either  in  open  court  or  out  of 
the  presence  of  the  other  jurors,   to  determine  whether  oi-  not  they  had 
been  exposed  to  prejudicial  publicity.     The  trial  court  did  neither,    and 
made  but  a  weak  inquir}-  of  the  jurors  as  a  whole.     CALO  v.    UNITED 
STATES,    338  F.  2d  793,    795  (1st  Cir.    1984)     held  that  once  a  newspaper 
article  has  been  brought  to  the  attention  of  the  court,   the  government 
has  the  burden  to  establish  that  no  juror  had  the  matter  brought  to  his 
attention,   which  was  not  done  in  this  case. 

Concerning  the  second  point.  Appellee  apparently  ac- 
knowledges by  omission  that  the  trial  court  did  not  give  a  single  ad- 
monition at  any  of  the  lunch  breaks  to  the  jurors,    and  this  was  a  three 
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week  trial.  Further,  as  the  transcript  indicates,  what  few  admonitions 
given  were  short,  perfunctory,  kind  of  a  last  toss -out  phrase  at  the  end 
of  the  day  and  neither  strongly  nor  forcefully  given.  The  trial  court  did 
not  discharge  its  duty  to  give  frequent  admonitions  during  the  trial. 

As  to  point  1.  ,   the  brief  of  Appellee  constantly  refers  to 
the  minimal  amount  of  publicity  that  surrounded  the  case,    and  the  few 
inside  newspaper  articles  that  did  occur.     The  appendix  of  Appellant 
John  Wagner's  Brief  shoAvs  conclusively  that  this  trial  made  the  headlines 
the  front  pages  of  the  Portland  newspapers,    not  onee,   but  several  times, 
and  that  volumnious  articles  were  written  concerning  the  trial.     There 
was  a  new^spaper  reporter  present  in  the  courtroom  each  day  of  the  trial. 
This  Avas  no  "little"  case,   but  one  of  the  most  sensational  fraud  cases 
ever  to  hit  the  Portland  area,    and  the  application  of  the  prejudicial  as- 
pects of  newspaper  publicity  reaching  the  jurors  is  as  applicable  here 
as  in  COPPEDGE,    ACCARDO,    ESTES^   SHEPPARD  AND  SILVERTHORN 
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VII.      REPLY  TO  POINT  EIGHT  -  STATEMENTS  OF  APPELLANT 
PETER  C.    UNGER  WERE  IMPROPERLY  ADMITTED. 


Objection  is  made  to  the  consideration  by  this  court  of 
F,  B.  I.   memorandums  that  were  not  part  of  the  testimony  and  were  in 
no  way  introduced  into  evidence.     If  these  memorandums  are  considered, 
it  is  noted  that  in  the  interviews  on  May  17_,    1966  and  June  1,    1966^ 
Unger  was  not  told  that  if  he  could  not  afford  an  attorney  the  court  would 
appoint  him  one,    and  that  his  attorney  could  be  present  when  he  was 
being  questioned,    northat  he  could  stop  answering  questions  once  he 
started  to  answer  them.     There  was  also  no  explicit  warning  that  he 
could  rem^ain  silent. 
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VIII.  REPLY  TO  POINT  TEN  -  MULTIPLE  CONSPIRACIES  WERE 
ALLEGED  IN  COUNT  1, 


The  Appellee's  position  that  there  was  a  single  over  -  all 
conspiracy  to  defraud  property  owners  is  a  vast  oversimplification  of 
this  case.     Even  if  this  were  the  original  agreenB  nt  reached  between 
Unger  and  J.   Wagner,    it  is  incredible  to  hold  that  this  same   initial 
agreement  applied  to  the  other  defendants  who  joined  with  J,   Wagner  at 
much  later  times  or  to  hold  that  the  use  of  unsecured  GRR  notes  and 
the  utilization  of  complex  financial  statements  as  well  as  loan  brokers 
were  not  in  fact  new-  agreements  entered  into. 
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IX.       CONCLUSION 

The  conviction  of  Peter  C.    Unger  should  be  reversed 
under  each  of  the  arguments  presented  in  the  brief  and  partially 
amplified  in  the  reply  Brief,     Alternatively,    a  new  trial  should  be 
ordered. 

Respectfully  submitted. 
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JOSEPH  E.   O'CONNOll 

Attorney  for  Appellant, 
Peter   C    Unger 
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II.     INDICTMENT 

In  a  17  Count  indictment,    8  individuals  and  3  corporations 

were  charged  with  the  substantive  offenses  of  fraud  in  the  sale  of 

securities,   mail  fraud,   false  statements,   interstate  transportation  of 

converted  property  and  conspiracy  to  commit  these  offenses. 

All  defendants  were  charged  with  conspiracy  to  commit 
fraud  in  the  sale  of  securities  and  mail  fraud  under  Count  I,     John 
Wagner,   Coleman  Christensen,   and  Gordon  Jongeward  were  charged 
with  5  counts  of  fraud  in  the  sale  of  securities.   Counts  II  through 
VI,     The  same  three  defendants  were  charged  with  7  counts  of  mail 
fraud.   Counts  VII  through  XIII.     J,  Wagner,   Christensen,   Jongeward, 
R.   Wagner,   and  Kosieres  were  charged  with  conspiracy  to  commit 
fraud  against  the  United  States,   making  false  statements  to  agencies 
of  the  United  States  and  interstate  transportation  of  stolen  funds 
under  Count  XIV.     Christensen  and  J,  Wagner  were  charged  with 
making  false  statements  in  a  matter  within  the  jurisdiction  of  the 
Federal  Housing  Administration  under  Count  XV  and  two  counts  of 
interstate  transportation  of  stolen  property  under  Counts  XVI    and 
XVII. 

Counts  IV,   VII  and  XII  were  dismissed  by  the  government. 


Page 


in.     PRELIMINARY  STATEMENT 

In  a  76  page  indictment,    including  17  separate  counts,   the 
defendant,   Peter  Unger,   was  charged  with  only  the  first  count, 
conspiracy,   under  subchapter  18  U.  S,  C.   371  to  violate  Section  77  Q 
(a)  Title  15,    U,  S,  C.   in  the  offer  and  sale  of  securities  and  also 
violation  of  Section  1341,   Title  18  U.  S.  C. ,  the  mail  fraud  statute. 

The  defendant,    Peter  C.   Unger  was  found  by  the  trial 
court  to  be  an  indigent  and  an  attorney  was  appointed  to  defend  him. 
Prior  to  the  commencement  of  the  trial,   motions  were  made  to  sever 
his  trial  from  the  other  defendants,   to  sever  the  counts  in  the 
indictment  and  to  transfer  the  case  to  the  District  Court  of  California, 
Southern  District.     The  defendant,   Peter  Unger  resided  in  San  Diego, 
California  with  his  family  and  had  never  been  in  Oregon  prior  to  the 
trial. 

The  defendants  agreed  at  the  pretrial  conferences  that  a 
motion  or  objection  by  one  defendant  would  be  considered  a  motion  or 
objection  by  all  of  the  defendants,   unless  otherwise  specified. 

The  government  called  109  witnesses.   Defendant 

Christensen  called  1  witness.   Defendant  Robert  Wagner  called  4 

witnesses  and  also  testified  himself,   and  defendant  Peter  Unger  called 

no  witnesses  but  testified  himself.     All  the  witnesses  called  by  the 

defendants  had  been  subpoenaed  by  the  government.     The  Court 

refused  to  grant  the  defendant's  motions  to  pay  the  costs  of 

subpoenaing  various  witnesses  and  to  allow  travel  expenses  to  interview 

these  witnesses. 
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Prior  to  the  trial  the  charges  against  William  A.   Shubin 
were  dismissed  and  Alvin  R.  Stewart  entered  a  plea  of  Nolo 
Contendere  to  Count  I. 

On  the  7th  day  of  trials   the  court  accepted  the  plea  of 
Nolo  Contendere  to  all  counts  of  the  indictment  with  the  exception  of 
Count  12  (dismissed)  in  behalf  of  defendant  Coleman  Christcnsen.     On 
the  9th  day  of  trial,   Gordon  Jongeward  entered  a  plea  of  Nolo 
Contendere  to  Counts  1,   11,   13,   and  14.     On  the  11th  day  of  trial  the 
charges  against  Andrew  Kosieres  were  dismissed.     On  the  13th 
day  of  trial,  the  government  dismissed  all  charges  against  the  three 
corporations,   namely:    Golden  Rule  Realty  and  Development,   Inc. , 
GRR  Development,  Inc. ,   and  Pioneer  Mortgage  Bankers.     When  the 
case  was  submitted  to  the  jury,   only  the  defendants  J,  Wagner,   R, 
Wagner,   and  P.   Unger  remained  in  the  case. 
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IV.     STATJOiVlKNT  iW  TlliO  CASi'J 

Trial  ol'  this  matter  commenced  on  July  lei,     J0G7,   and  was 
concluded  on  August  4,   1D67.     The  government  called  100  witnesses. 
Defendant,   Christensen,   called  one  witness  before  he  plead  nolo 
Contendere,     The  defendant,   Robert  Wagner  called  4  witnesses  and 
also  testified  himself.     The  defendant,   Peter  Unger,   called  no  witnesses 
but  testified  himself.     All  the  witnesses  called  by  the  defendants  had 
been  under  subpoena  by  the  government.     The  defendants,    requested 
that  witnesses  be  subpoenaed  and  also  for  travel  funds  to  interview 
witnesses  (Clerk's  transcript  134  et,  seq.  )    The  court  denied  the  motions. 
At  the  pretrial  proceedings  apparently  the  parties  agreed  that  a  motion 
by  one  was  a  motion  for  all,    unless  specified  to  the  contrary,     (R.  T, 
p,   15,   1596) 

Defendant  Peter  Unger  is  a  real  estate  broker,   duly 
licensed,   as  well  as  a  real  estate  investor  and  dealer,   in  the  State  of 
California.     He  met  John  Wagner  in  1962  and  acted  as  a  broker  for  Mr. 
Wagner  occasionally  and  also  bought  and  sold  properties  between 
themselves,   for  a  total  of  between  30  and  50  transactions,    primarily 
in  the  Elsinore,   California  area. 

In  the  first  transaction  in  the  Elsinore  are,   he  acted  as  a 
broker  for  Mr,   Gregory  in  the  sale  of  89  acres  to  Mr,  Wagner  for 
around  $49,  000  to  $42,  500.     The  terms  of  sale  were  $3,  500  cash  down. 
All  of  the  property  was  paid  off  except  $1,  900.     Another  purchaser  paid 
$3,  500  per  acre  from  Mr.  Wagner  for  about  one-half  the  acreage.     The 
property  was  approximiately  in  the  same  area  as  the  land  agency  tract. 
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Prior  to  the  sale  by  Mr.   Gregory  to  Mr.   Wagner  he  had  Jjcen  attempting 
to  buy  the  property  for  his  own  account. 

Many  properties  were  purchased  by  J.  Wagner  while  he  was 
in  Elsinore,   California,   and  several  of  these  properties  were  sold  to 
various  people  in  parcels  and  as  individual  lots.     linger  purchased  a 
number  of  those  lots  from  J.   Wagner,    receiving  a  grant  deed  and  as  [>art 
of  the  purchase  price  giving  a  note  secured  by  a  deed  of  trust  on  the  lot 
purchased  back  to  J.   Wagner.     The  first  property  where  this  took  place 
and  which  is  purported  to  be  a  part  of  a  scheme  to  defraud  is  property 
which  was  owned  by  Pearl  Rupard, 
RUPARD  PROPERTY 

Unger  was  working  as  a  broker  in  Elsinore.     He  learned  of 
property  offered  for  sale  by  Pearl  Rupard  through  another  realtor.     He 
contacted  John  Wagner  and  an  offer  was  made.     He  represented  J. 
Wagner  and  Redmond  Realty  Company  represented  Pearl  Rupard,     The 
property  was  purchased  by  J,   Wagner  on  November  6,   1963,   and  is 
sometimes  referred  to  as  the  Land  Agency  Tract.     It  is  located  in 
Elsinore.     Over  one  year  subsequent  to  the  purchase,    on  November  30, 
1964,   J.  Wagner  sold  a  portion  of  this  property  to  Unger.     He  took  back 
as  the  consideration, notes   secured  by  trust  deeds  on  the  individual 
lots  sold  in  the  amount  of  $1,  250,     These  lots  were  legal  lots  and  were 
part  of  an  earlier  subdivision.     There  was  an  existing  trust  deed  on  this 
property  which  was  a  blanket  lien  on  the  individual  lots  which  were 
deeded  to  Unger.     Unger  testified  that  J.  Wagner  stated  that  he  would 
clear  the  existing  lien  on  the  property  so  that  Unger  would  own  the  lots 
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subject  only  to  the  trust  deeds  in  the  amount  of  $1,  250  each. 
Apparently  this  was  never  done,   and  Unger  made  no  attempt  to  pay  on 
the  notes  secured  by  the  trust  deeds  nor  did  he  attempt  to  sell  the  lots 
he  had  acquired  from  J.   Wagner,     There  was  no  personal  liability 
that  Unger  had  since  the  notes  were  pa  rt  of  the  purchase   price  and  the 
sole  security  was  the  property. 

In  early  1965,   J.  Wagner  left  the  Elsinore  area  and  went  to 
Arroyo  Grande,   California,   where  he  became  associated  with  C. 
Christensen  and  Jongeward,   who  owned  Golden  Rule  Realty  Company. 
These  three  pooled  their  assets,  with  J.   Wagner  putting  the  Unger 
trust  deeds,   as  well  as  many  other  properties,   into  the  venture,   and 
the  three  of  them  operated  GRR  as  a  partnership.     Arroyo  Grande  is 
approximately  300  miles  from  Elsinore,     Subsequently,   in  September 
or  October  of  1966,   almost  three  years  after  Unger  executed  the  notes, 
the  corporation  transferred  these  notes  to  shareholders  of  Aloha 
Estates,   as  part  of  a  modification  agreement  between  the  parties,   after 
GRR  had  purchased  property  from  Aloha  Estates  and  it  was  discovered 
that  Aloha  Estates  had  misrepresented  the  encumbrances  on  the 
property  it  had  transferred  to  GRR. 

Unger  was  not  an  officer,   director,    employee,    agent,    or 
owner  ,    nor  did  he  have  any  other  representative  capacity  with  GRR. 
He  never  represented  GRR  in  any  transactions  nor  did  he  ever  receive 
any  money  from  this  organization.     He  did  purchase  Aloha  Estates 
frona  this  organization. 
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While  Unger  was  in  Hawaii  he  was  approached  by  a  Mr. 
Brown  who  demanded  payment  on  notes  that  Unger  was  obligated  on. 
Unger  testified  that  he  was  surprised  and  didn't  know  what  Brown  was 
talking  about,   but  paid  $20  so  that  he  would  not  be  talked  about  as  one 
w^ho  didn't  pay  his  debts.     He  then  checked  and  for  the  first  time 
learned  that  the  notes  that  he  had  signed  were  traded  by  J.   Wagner 
and  GRR.     He  learned  that  the  prior  encumbrance  had  been  foreclosed, 
told  J.   Wagner  this  and  told  anyone  w^ho  asked  him  thereafter,   the 
same  thing,    stating  that  the  notes  were  entirely  worthless.     Unger  in 
no  way  represented  to  anyone  that  he  would  pay  the  notes  prior  to  their 
being  traded  by  J.    Wagner  and  GRR. 
PAONESSA  PROPERTY 

J.   Wagner  bought  property  in  the  Elsinore  area  from  - 
Peonessa  in  July  of  1963.     The  property  consisted  of  a  total  of  48  lots. 
J.   Wagner  apparently  sold  some  of  these  lots  to  Garth  Slate  and  to 
Peter  Crystall,    and  approximately  one  and  one-half  years  after  he 
bought  the  property,    sold  some  lots  to  Unger,    on  January  15,    1965. 
These  lots  were  sold  and  the  consideration  paid  b}^  Unger  was  notes  in 
the  amount  of  $7,  500  for  each  lot  and  secured  by  trust  deeds  on  these 
individual  lots. 

On  August  7,    1965,    GRR  traded  one  trust  deed  in  the  amounl 
of  $7,  500  upon  which  Unger  was  obligated,   together  with  three  trust 
deeds  where  Crystall  was  the  obligor,   to  Barkdoll.     Apparently  GRR 
had  guaranteed  payments  on  these  notes  to  Barkdoll,    as  he  collected 
from  GRR  for  two  months  after  no  payments  were  forthcoming  from 
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the  obligors  of  the  notes.     Unger  never  communicated  in  any  manner 
with  BarkdoU. 

MUTUAL  BENEFIT  TRACT 

J.   Wagner 'purchased  property  from  Carl  Evans  on 
December  11,   1963.     Wagner  sold  lots  from  this  parcel  to  various 
people  including  Don  Vance  and  Garth  Slate  and  on  January  15,   1965, 
over  one  year  subsequent  to  his  purchase  of  the  property,    sold  some 
lots  to  Peter  Unger,    and  took  back  notes  secured  by  trust  deeds  on  the 
lots  in  the  amount  of  $1,  250  each. 

On  February  9,    1965,    J.   Wagner  traded  five  of  these 
Unger  notes  to  Charles  Shorts.     Unger  was  never  contacted  in  this 
regard  and  did  not  learn  of  same  until  the  trial.     Apparently  Shorts 
made  no  investigation  of  the  property  and  had  a  guaranty  of  payment. 

In  summary  this  is  the  sole  connection  Unger  has  had  with 
any  of  the  notes  he  signed  after  he  gave  same  to  Wagner.     There  is  no 
testimony  from  anyone  that  these  notes  were  not  precisely  what  they 
purported  to  be,   that  is  purchase  money  mortgages.     The  only  thing 
that  apparently  was  misrepresented  by  J.   Wagner,    and  his  associates, 
other  that  the  value  of  these  notes,   was  that  the  notes  traded  to  the 
stockholders  of  Aloha  Estates  showed  payments  on  same.     However, 
this  may  not  have  been  a  misrepresentation  as  Wagner  owed  Unger 
some  money  and  he  may  have  credited  the  debt  by  payments  on  the  note, 
as  he  did  with  Stewart.     Of  course,    Unger  had  nothing  to  do  with 
Wagner's  records. 

On  only  one  occasion  did  Unger  transfer  any  of  the 
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securities  that  are  the  subject  of  Count  I,     Unger  had  obtained  as  a 
commission  from  Wagner  two  $3,  000  notes  secured  by  a  trust  diicd  on 
property  in  Elko,   Nevada.     These  notes  were  executed  by  GRR  and 
were  payable  to  J.  Wagner,    who  assigned  same  to  Unger.     Unger 
traded  the  note  to  Langston  as  partial  consideration  for  the  purchase 
of  a  house. 

OTHER  EVIDENCE 

Many  witnesses  testified  with  respect  to  false  financial 
statements  being  issued  by  J.   Wagner  and  the  three  defendant 
corporations  that  J.   Wagner,    Christensen  and  Jongeward  were 
associated  with.     Also,   there  was  much  testimony  with  respect  to 
transactions  other  defendants  entered  into  where  the  notes  executed 
by  Unger  were  not  used  and  where  he  was  not  mentioned,    i.  e. , 
in  Amarillo  and  El  Paso,   Texas;  Denver  and  Pueblo,    Colorado;  Las 
Vegas,   Nevada;  Albuquerque,   New  Mexico;  South  Gate,    California; 
and  McMinnuille,   Portland,  Kim.berly,   Lebannon,   Monument  and 
Fossil,   Oregon. 

Testimony  was  introduced  concerning  transactions 
entered    into  with  J.   Wagner,    GRR  and  Christensen  by  Unger,     These 
transactions  did  not  involve  the  use  of  securities  or  the  mails  and 
their  only  apparent  relevance  is  to  show  that  the  parties  did  have  sonae 
business  dealings  with  each  other. 

The  dealings  with  J.   Wagner  after  he  left  Elsinore  were 
very  few.     J.   Wagner  sold  Unger  property  acquired  from  Irma  Harris 
on  January  21,   1965,   the  Harbor  Lights  Apartments,   as  well  as  some 
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duplexes  on  the  same  date  also  acquired  from  Irma  Harris. 

linger  purchased  a  house  from  Mr.    Langston  through  a 
broker,   Mrs.   Shackleford,    and  then  sold  the  property  to  Christensen. 
He  purchased  apartments  from  GRR  on  May  28,    1966,   that  had  been 
previously  purchased  from  Chesney, 
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V.     QUESTIONS  PRESENTED 

A.  THE  TRIAL  COURT  ERRED  IN  NOT  GRANTING  A  SEPARATE 
TRIAL  FOR  PETER  C.  UNGER  BASED  ON  MISJOINDER  UNDER  RULE 
8  (b)  OF  THE  FEDERAL  RULES  OF  CRIMINAL  PROCEDURE. 

B.  THE  TRIAL  COURT  ERRED  IN  NOT  GRANTING  THE 
DEFENDANT  PETER  C.    UNGER'S  MOTION  FOR  A  CHANGE  OF 
VENUE. 

C.  THE  TRIAL  COURT  ERRED  IN  FAILING  TO  FREQUENTLY 
ADMONISH  THE  JURY  NOT  TO  READ  NEWSPAPER  ARTICLES  NOR 
LISTEN  TO  RADIO  BROADCASTS  AND  TELECASTS,   NOR  TO  DISCUSS 
THE  CASE  WITH  ANYONE. 

D.  THE  TRIAL  COURT  ERRED  IN  NOT  POLLING  OH  E  JURY 
INDIVIDUALLY  AS  TO  WHETHER  OR  NOT  THEY  HAD  READ  THE 
PUBLICITY  CONCERNING  THE  TRIAL. 

E.  THE  EVIDENC  E  WAS  INSUFFICIENT  AS  A  MATTER  OF 
LAW  TO  SUSTAIN  THE  CONVICTION  OF  PETER  C.   UNGER. 

F.  IT  IS  A  DENIAL  OF  DUE  PROCESS  OF  LAW  UNDER  THE 
6TH  AMENDMENT  OF  THE  U.S.   CONSTITUTION  TO  FIND  THE 
DEFENDANT  GUILTY  WHEN  HE  WAS  NOT  REPRESENTED  BY 
REASONABLY  EFFECTIVE  COURT  APPOINTED  COUNSEL. 

G.  THERE  WAS  A  MATERIAL  VARIANCE  BETWEEN  THE 
PLEADING  AND  PROOF  REQUIRING  A  REVERSAL  AS  TO  DEFENDANT 
PETER  C.   UNGER  IN  THAT  MULTIPLE  CONSPIRACIES  WERE 
ATTEMPTED  TO  BE  PROVEN  UNDER  COUNT  I. 
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H.     THE  TRIAL  COURT  ERRED  IN  NOT  SEVERING  THE 
TRIAL  OF  PETER  C.    UNGER  FROM  THE  OTHER  DEFENDANTS 
BASED  ON  PREJUDICIAL  JOINDER  UNDER  RULE  14  OF  THE 
FEDERAL  RULES  OF  CRIMINAL  PROCEDURE. 

I.     THE  TRIAL  COURT  ERRED  IN  ADMITTING  ADMISSIONS  OF 
PETER  C.    UNGER  TO  AN  INVESTIGATING  OFFICER,   WHERE  HE 
HAD  NOT  BEEN  ADEQUATELY  ADVISED  OF  HIS  CONSTITUTIONAL 
RIGHTS. 

J.     THE  TOTALITY  OF  THE  ERRORS,   INCLUDING  PUBLICITY, 
CHANGE  OF  VENUE,    MISJOINDER,   INADEQUACY  OF  COUNSEL, 
VARIANCE,   IF  INSUFFICIENT  STANDING  ALONE,   WHEN 
CONSIDERED  AS  A  WHOLE  DENIED  PETER  C.    UNGER  DUE  PROCESS 
OF  LAW  AND  THE  CONVICTION  SHOULD  BE  REVERSED. 
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VI,    ARGUMENT 

A.     THE  TRIAL  COURT  ERRED  IN  NOT  GRANTING  A  SEPARATE 

TRIAL  FOR  PETER  C.    L^^GER,    BASED  ON  MISJOINDER  UNDER 

RULE  8  (b)  OF  THE  FEDERAL  RULES  OF  CRIMINAL  PROCEDURE. 

The  defendant  was  charged  only  in  Count  I,   the  gist  of 
which  is  conspiracy  to  defraud    by  the  use  of  securities  in  interstate 
commerce  or  by  the  use  of  the  mails.     Count  XIV  was  a  separate 
conspiracy  charging  other  defendants  with  conspiring  to  defraud  the 
United  States,   making  flase  statements  to  agencies  of  the  United 
States  and  transporting  in  interstate  commerce  money  obtained  by 
fraud  against  the  United  States.     It  is  clear  that  Count  XIV  is  not 
alleged  to  arise  out  of  the  same  transaction  as  Count  I,    since  both 
counts  are  conspiracies  and  are  allegedly  different  agreements  and 
hence  different  transactions. 

Count  XV  charged  two  defendants  with  making  false 
statements  in  a  matter  within  the  jurisdiction  of  the  Federal  Housing 
Administration.     These  false  statements  are  not  part  of  the  transaction 
Unger  is  alleged  to  have  entered  into.     In  none  of  the  64  overt  acts 
listed  in  Count  I,   is  it  alleged  that  false  statements  were  made  to  the 
Federal  Housing  Administration  nor  is  making  said  false  statements 
described  at  all  in  Count  I.     Similarly  Count  XVI  charging  two 
defendants  v/ith  interstate  transportation  of  converted  property  has 
no  relationship  with  Count  I,     Such  an  act  is  not  mentioned  at  all  in 
Count  I. 

The  charge  in  Count  XVII  of  transporting  converted 
property  in  interstate  commerce  that  had  been  con\erted  by  fraud  from 
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Carl  Christensen,   has  no  relationship  with  Count  I  nor  is  Unger  in  any 
way  connected  with  same. 

The  money  obtained  from  Carl  Christensen  was  obtained 
by  GRR  from  the  sale  of  cattle.     The  government  alleges  it  was  a  sale 
by  fraud  in  that  GRR  represented  that  the  cattle  was  not  mortgaged  whei 
in  fact  it  was  mortgaged.     GRR  had  obtained  the  cattle  from  E:ina  Dick 
of  Kimberley,   Oregon,   in  exchange  for  an  unsecured  promissory 
note  of  GRR  on  February  16,   1966,     No  mention  whatsoever  is  made  in 
Count  I  about  this  transaction  or  even  about  the  means  whereby  GRR 
obtained  the  cattle.     It  therefore,    clearly  is  not  part  of  the  same  tran- 
saction as  Count  I. 

Rule  8  (b)  provides: 

"Two  or  more  defendants  may  be  charged  in  the  sam.e 
indictment  or  information  if  they  are  alleged  to  have  participated  in 
the  same  act  or  transaction  or  in  the  same  series  of  acts  or 
transactions  constituting  an  offense  or  offenses.     Such  defendants 
may  be  charged  in  one  or  more  counts  together  or  separately  and 
all  of  the  defendants  need  not  be  charged  in  each  count,  " 

Joinder  of  defendants  in  violation  of  Rule  8  (b)  is 
reversible  error  regardless  of  any  prejudice  shown  to  the  defendant. 
It  is  per  se  prejudicial  (8  Moores  Federal  Practice  8-41:  United  States 
V  Foster,    (SDNY  1948)  80  F.   Supp.    479;) 

The  joinder  of  defendants  and  offenses  totally  unconnected 
is  prohibited  by  Rule  8  (b).     This  is  not  a  matter  of  discretion. 
(United  States  v  Spector,     (C.A.    7th  1963)    326  F2d  345. 
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Each  defendant  must  be  alleged  to  have  participated  in  the 
same  transactions  or  series  of  transactions  in  which  all  of  the  other 
defendants  have  participated.     Where  multiple  defendants  are  involved 
Rule  8  (b)  requires  that  each   count  of  the  indictment  arise  out  of  the 
sam.e  series  of  acts  or  transactions  which  all    of  the  defendants  have 
participated.     Williamson  v  United  States,  (CA  9th  1962)  310  F2d  192) 

The  case  of  Cupo  v  United  States,    (CA  D.  C.   1966)  359  F2d 
990,    is  sonnewhat  similar  to  the  instant  case,     A  conspiracy  had  been 
charged  and  defined  as  obtaining  merchandise  on  credit  from  certain 
stores  by  false  statements  about  employment,   followed  by  the  return  c 
much  of  the  merchandise  for  cash.     The  defendant,    Carbonero  and 
another  were  also  charged  in  one  of  the  substantive  counts  with  obtain 
ing  automobiles  by  false  pretenses.     The  court  determiined  it  must 
reverse  even  if  no  special  prejudice  appeared  and  stated:    "The 
offenses  of  getting  automobiles  by  false  pretenses  were  not  charged  in 
the  indictment  as  overt  acts  in  the  conspiracy  and  were  not  introduced 
in  evidence  as  parts  of  the  conspiracy  although  the  conspirators  planm 
that  merchandise  obtained  from  stores  would  not  be  paid  for  and  m.uch 
of  it  would  be  returned  for  cash,   there  is  no  evidence  of  an  intent  not 
to  pay  for  the  automobiles.     Moreover,  ..." 

The  conviction  of  the  defendant  Peter  C,    Unger  should  be 
similarly  reversed  without  any  showing  of  prejudice  because  of  the 
m.isjoinder  pointed  out  above. 
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B.  THE  TRD\L  COURT  ERRED  IN  NOT  GRANTING  THE 
DEFENDANT  PETER  C.  UNGER'S  MOTION  FOR  A  CHANGE  OF 
VENUE, 

Defendant's  motion  to  move  the  trial  of  the  case  to  the 
United  States  District  Court  of  California,   Southern  District  made  a 
showing  that  Unger  lived  with  his  family  in  San  Diego,   California,   that 
the  trial  would  be  lengthy,   that  the  majority  of  witnesses  were  from 
California,    and  that  he  was  not  in  financial  condition  to  move  to 
Oregon.    (Tr.   Vol.   I,    Clerk's  record  p.  116)    The  allegations  in 
Count  I  of  the  indictment  clearly  showed  that  Unger 's  primary 
involvement  was  alleged  to  have  occured  in  California  when  he  signed 
trust  deeds  on  properties  located  in  Elsinore,   California,     His 
financial  status  had  been  verified  by  the  court  when  he  was  declared  to 
be  an  indigent.     The  complexity  of  the  indictment  and  the  number  of 
defendants  involved  clearly  indicated  that  a  long  and  complex  trial 
would  be  necessary. 

In  Travis  v.    United  States,    364  U.S.    358,   the  court  stated 
that  factors  such  as  defendant's  place  of  residence,    expense  and 
trouble  to  be  caused  by  trial  in  a  far  removed  district  and  in 
transportation  of  witnesses,   volume  of  records  and  difficulty  of  movin| 
them,    economic  loss  to  be  suffered  by  an  extended  period  away  from 
one's  place  of  work,    and  advantage  of  being  able  to  provide  the  jury 
with  views  of  immovable  exhibits,    if  permitted  by  the  court,    should 
all  be  considered  in  determining  whether  a  case  should  be  transferred 
to  another  district. 
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1  It  appears  that  all  of  the  factors  mentioned  by  the  court 

2  were  strongly  present  in  this  case  and  it  was  an  abuse  of  discretion 

3  for  the  court  not  to  change  the  venue  of  this  case. 
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C.     THE  TRIAL  COURT  ERRED  IN  FAILING  TO  FREQUENTLY 
ADMONISH  THE  JURY,    NOT  TO  READ  NEWSPAPER  ARTICLES  NOR 
LISTEN  TO  RADIO  BROADCASTS  AND  TELECASTS,    NOR  TO  DISCUSS 
THE  CASE  WITH  ANYONE. 

The  first  indication  of  knowledge  by  the  Court  of  the  high 
publicity  value  of  the  indictment  and  the  extensive  newspaper,    radio 
broadcasts  and  telecast  coverage  already  given  the  case  prior  to  trial, 
and  the  probability  of  further  coverage  during  trial,   is  indicated  by  the 
order  given  by  the  Court  on  March  30,   1967,    over  three  months  before 
the  trial  started,   that  the  government  suppress  publicity  in  this  case 
(Tr.   Vol.   I,    Clerk's  Record  p.   116). 

On  the  first  day  of  trial,   July  18,   1967,    after  the  jury  had 
been  empaneled  and  sworn,   the  Court  admonished  the  Jury  as  follows: 
"Fastidiously  avoid  any  broadcasts  and  newspaper  accounts  of  the 
trial.     You  need  not  feel  that  you  will  get  valuable  information  from 
those  sources  that  you  won't  get  here,   because  you  will  recall  again 
that  this  is  sworn  testimony,   and  information  from  the  outside  would 
only  be  detrimental  to  a  fair  evaluation  of  this  case,  "  (Tr.   4) 

Again,    after  opening  statements  the  Court  stated,    "Please 
do  not  discuss  the  case,   and  remember  the  other  admonitions  I  have 
given  you.  "  (TR.  9) 

The  next  morning  of  trial,   before  any  witnesses  took  the 
stand,    a  defense  attorney  introduced  two  newspaper  articles  as  Exhibits 
(Tr,  13),    and  moved  for  a  mistrial  and  asked  for  an  individual  polling 
of  the  Jury  (Tr.  4)  in  view  of  the  fact  that  the  newspaper  articles  in  the 
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Oregon  Journal  and  also  in  the^Oregonian,   newspapers  with  a  broad 
general  circulation  in  the  State  of  Oregon  as  well  as  in  Southwest 
Washington  (Tr.l3)  printed  articles  one  of  which  contained  the 
following  language:     "A  companion  61-page  indictment  charged  two  defen- 
dants perjured  themselves  when  giving  sworn  answers  to  questions  of 
Ass't.    U.S.   Attorney,    Roger  G,    Rose  in  the  civil  portion  of  the 
prosecution.  " 

Trial  attorney  for  Peter  C.    Unger  joined  in  the  motion 
(Tr.  18-19): 

"The  Court:     "Ladies  and  Gentlemen    of  the  Jury,   the  Port- 
land Press,   as  was  expected,    did  publish  some  matters  concerning  this 
case.     There  is  nothing  wrong  with  that  in  and  of  itself.     However,   the 
articles  were  not  entirely  accurate,  and  had  you  read  them  and  believed 
them,    it  would  be  a  matter  unfairly  prejudicial  to  some  of  the  defendants 
in  this  case.     Of  course,   I  have  asked  you  not  to  read  them,   but  I  do 
want  to  know  whether  any  of  you  did?     (No  response,  )    All  right,   then  I 
assume  that  none  of  you  have  read  the  articles  or  none  of  them  have  been 
discussed  in  detail  by  you    )r  your  husbands  or  other  family  members  or 
any  other  person.     If  this  isn't  the  case,    please  let  me  know.    (No 
response. )  " 

The  Court  in  so  stating  ruled  that  the  articles  were  definitely 
prejudicial,    if  read  and  believed.     The  motion  of  the  Court  before  trial 
for  the  government  to  suppress  publicity  in  this  case  is  further 
acknowledgment  that  the  case  and  the  defendants  had  high  publicity  value. 

In  United  States  v  Acardo,    298  F2d  133,   136  (1962)  the  court 
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stated  as  follows:     "The  jury  separated  each  night  and  was  exposed  to 
the  prejudicial  publicity.     In  view  of  that  fact  and  of  defendants  publicity 
value,    it  was  essential  that  the  judge  frequently,    prior  to  separation, 
call  the  attention  of  the  jurors  specifically  to  the  possibilitites  of 
newspaper  accounts  carrying  statements  of  facts  about  the  case,  " 

"What  is  said  here  applies  with  equal  force  to  radio  news 
broadcasts  and  telecasts.  " 

And  further  in  United  States  v  Acardo  supra,  in  the 
concurring  opinion,    at  page  140:    "...I  believe  that  as  a  minimum  the 
trial  judge  should  have  frequently  repeated  the  admonition  given  on  the 
first  day  of  trial.     Under  somewhat  similar  circumstances,    some  trial 
judges  have  adopted  the  practice  of  giving  such  an  admonition  at  the 
close  of  each  days  session  of  trial.     This  is  a  good  practice. 

The  following  is  every  admonition  given  by  the  court  to  the 
jurors  at  the  conclusion  of  each  day  of  trial,    as  to  publicity,   the 
reading  of  newspapers,   the  listening  to  radio  broadcasts  and  telecasts 
and  the  jurors  discussing  the  case  with  anyone: 

1st  day,   Tuesday,   July  18,    1967,     "Please  do  not  discuss  the 
case  and  remember  the  other  admionitions  I  have  given  you.  "  (Tr.  9) 

2nd  day,   Wednesday,   July  19,   1967.     "Please  do  not  discuss 
the  case  or  form  an  opinion.  " 

"Many  people  believe  that  when  a  judge  tells  the  jury  not 
to  read  the  newspapers,   that  the  first  thing  they  do  is  rush  out  and 
start  reading  them.     I  don't  believe  that  is  true.     I  don't  believe  that  is 
true,   because  you  didn't  the  last  time  and  because  you  took  the  oath  to 
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try  this  case  fairly,   and  you  are  not  going  to  rush  out  to  read  the 
newspapers,  " 

"Now  I  am  not  critical  of  the  newspapers.     I  have  no  reason 
to  be  critical.     They  write  the  truth  as  they  see  it.     I  met  the  charming 
young  man  who  is  the  reporter,   and  he  told  me  that  he  had  been  a 
reporter  for  three  months  and  had  never  been  in  the  courtroom.     There 
fore,   there  are  going  to  be  some  inaccuracies,   and  if  those 
inaccuracies  are  read  by  you  people,   they  will  not  serve  the  cause  of 
justice.     Somebody  will  be  treated  unfairly.     That  is  not  sworn 
testimony,    and  it  is  fine  for  a  purpose.     But  the  purpose  isn't  evidence 
in  this  case.     So  make  a  studious  effort,   if  you  will,   and  I  ask  you  again 
to  avoid  reading  or  listening  to  conversations  or  news  broadcasts  about 
this  case.  "    (Tr.  191) 

3rd  day,   Thursday,   July  20,   1967,     "Please  do  not  discuss 
the  case  or  form  an  opinion."    (Tr.  463) 

4th  day,    Friday,   July  21,    1967.     "Continue  your  practice, 
if  you  will.   Ladies  and  Gentlemen,    of  avoiding  publicity  on  this  case,  " 
(Tr.  726) 

5th  day,    Monday,    July  24,    1967.     No  admonition  given, 
(Tr,  986) 

6th  day,    Tuesday,    July  25,    1967.     No  admonition  given. 
(Tr.  1251) 

7th  cky,   Wednesday,    July  26,    1967,    No  admonition  given. 
(Tr.   1466) 

8th  cay,    Thursday,    July  27,    1967.      No  admonition  given. 
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(Tr.    1648) 

9th  cay,    Friday,   July  28,    1967.     No  admonition  given, 
(Tr.   1828) 

10th  day,  Monday,  July  31,  1967.  "Please  avoid  newspaper 
accounts  of  the  trial  and  avoid  television  and  radio  broadcasts.  Please 
do  not  discuss  the  case  nor  form  any  opinion.  "  (Tr.  2094) 

11th  day,   Tuesday,   August  1,   1967,     No  admonition  given. 
(Tr.    2399) 

12th  day,   Wednesday,   August  2,   1967.     No  admonition  given. 
(Tr.    2625) 

13th  day,   Thursday,   August  3,    1967.     "The  admonitions 
that  I  have  given  you  many  times,   those  admonitions  are  all  the 
more  important  at  this  moment,   because  you  have  heard  all  the  evidenci 
and  all  the  arguments  that  you  are  to  hear.     But  you  have  not  yet 
heard  the  Court's  instructions,    so  you  don't  know  at  this  point  the 
rules  or  standards  to  apply,    nor  even  what  your  ultimate  task  will  be. 
So  it  is  not  yet  the  time  to  form  any  opinions  in  the  case.  " 

"Please  do  not  discuss  the  case,    either  among  yourselves 
or  with  anyone  else.     Please  do  not  read  the  public  press.     It  is  no 
reflection  on  the  press  to  tell  you  that  it  would  be  prejudicial  to  one 
or  more  or  perhaps  all  parties  of  this  case  for  you  to  read  it.     It  is 
not  writt  3n  for  the  same  reason  that  the  testimony  is  given  here.     It 
is  not  required  that  they  write  with  the  technical  accuracies  necessary 
in  a  trial  of  the  case.     Therefore,   just  simply  avoid  newspaper  accounts 
or  broadcasts  accounts  of  the  trial  until  it  is  over.     Then,    perhaps 

maybe  your  husbands  or  wives  will  save  them  for  you,   and  you  can 
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read  them.  "    (Tr.  2680) 

The  court,   before  trial,    recognized  the  high  publicity 
value  of  the  case  and  ordered  the  government  to  suppress  publicity. 
The  court  on  the  second  day  of  the  trial  ruled  that  newspaper  articles 
then  published  would,    if  read  and  believed  by  the  jurors,   be  not 
probably  prejudicial,    but  actually  prejudicial  to  the  defendant.     The 
court  was  fully  aware  of  the  extensive  and  consistent  newspaper 
coverage  of  the  trial  and  the  many  articles  written,    and  such  is 
evidenced  by  the  statement  by  the  court  at  Tr,   p,  26S0:  ", , ,  just 
simply  avoid  newspaper  accounts  or  broadcast  accounts  of  the  trial 
until  it  is  all  over.     Then  perhaps  your  husbands  or  wives  will  save 
them  for  you,   and  you  can  read  them  then,  " 

The  court  not  only  knew  of  the  continued  press  coverage, 
but  also  of  the  reporters  presence  in  the  courtroom.     This  is  shown 
by  the  court's  statements  regarding  the  introduction  into  evidence  of 
certain  exhibits,     (Tr.  2373)  The  Court:     "In  the  first  place,   I  notice 
there  are  some  Oregonian  newspaper  articles  in  there  that  I  don't  see 
are  admissable.     If  the  Or-egonian  reporter  claims  to  have  some  specia 
knowledge  about  the  facts  of  this  case,   then  subpoena  him.     There  is 
one  in  the  room.  " 

Aside  from  the  admonitions  given  on  the  first,    second  and 
thirteenth  days  of  trial,   the  court  on  four  days  gave  but  a  weak 
perfunctory    admonition  and  on  seven  days  gave  none  at  all. 

Nor  were  there  any  admonitions  given  at  any  of  the  noon 
recesses  when  the  jurors  separated  for  a  lunch  break,    (Tr,    74,    325, 
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584,   1112,    1328,    1771,    1952,    2288,    2500),   nor  did  the  court  make  any' 
reference  to  the  matter  in  his  final  instructions  to  the  jury,    or  at  any 
other  time  during  the  trial. 

During  the  second  week  of  trial,    not   a  single  admonition 
concerning  publicity  was  given  to  the  jurors,    not  even  a  cursory  or 
perfunctory  admonitioi"!,  in  fact  not  one  word  was  said  by  the  Court  to 
the  jurors  concerning  this  matter,    from  Friday,    July  21,    1967,    until 
Monday,    July  31,    1967,    a  period  of  ten  calendar  days. 

The  importance  of  frequent  admonitions  was  emphasized 
in  Coppedge  v  United  States,    272  F2d  504,  506,   where  the  court  stated: 
"At  the  beginning  of  the  trial,   when  the  jury  was  first  sworn,   the 
court  admonished  the  members  that  they  must  not  discuss  the  case 
with  anyone  and  that  they  would  please  keep  an  open  mind  until  the 
trial  was  finished.     The  court  did  not  mention  newspapers  or 
newspaper  articles.     The  trial  judge  did  not  further  admonish  the  jury 
at  the  end  of  the  first  day,    or  of  the  second  day,   or  of  the  third  day.  " 
And  further,    "The  court  made  no  reference  to  the  matter  in  his  final 
instructions  to  the  jury.  " 

That  court  further  continued:     "In  Carter  v  United  States, 

(102  U.S.   AppD.C.    277,    231,    252,    F2d  608,    612  (1957).)    We  quoted 

from  cur  opinion  in  Brown  v  United  States  ,    (99  F2d  131  (1938)  );     ". , , 

and  in  all  criminal  cases  whenever  jurors  are  permitted  to  separate 

the  court  should  invariably  admonish  them  not  to  communicate  with 

any  person  or  allow  any  person  to  communicate  with  them  on  any  subjec 

connected  with  the  trial,    and  not  to  read  published  accounts  of  the  cour  j 
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of  the  trial.  " 

"We  added,    in  Carter:    "The  language  we  then  used,    'the 
court  should  invariably  admonish  them',    imposed  upon  the  trial 
courts  a  requirement.  " 

In  Silverthorne  v  United  States  of  America,    9th  Cir.   No.    21, 
221,    decided  August  27,   1968,   the  Court  stated:     "Despite  the  inaMity 
of  the  trial  judge  to  prevent  newspapers  or  other  news  media  from 
being  brought  to  the  attention  on  a  non- sequestered  jury, . , ,   the  trial 
court  cannot  assume  that  all  is  well,    or  that  there  is  nothing  he  can 
do." 

And  further,    "Jurors  are  not  presumed  to  separate  the 
truth  from  the  falsity  in  newspaper  articles  concerning  the  trial  in 
which  they  sit  as  judges  of  fact.     The  jury's  impartiality  must  be  kept 
free  from  'any  outside  influence,   whether  of  private  talk  or  public 
print.  '"    Patterson  v  Colorado,  205  U.S.   454,    462.     It  is  therefore  the 
affirmative  duty  of  the  trial  court  to  take  positive  action  to  ascertain 
the  existence  of  improper  influences  on  the  jurors  deliberative 
qualifications  and  to  take  whatever  steps  are  necessary  to  diminish  or 
eradicate  such  improprieties,  " 

The  trial  court  here  failed  in  this  requirement  to  make 
frequent  admonitions  to  the  jurors  though  the  court  was  fully  aw^are  of 
the  publicity  attendant  to  the  defendants  and  the  trial.     Further,   the  few 
admonitions  given  were  not  in  the  form  of  an  order,    nor  were  they 
forceful.     The  admonitions  were  a  request  to  avoid  publicity,    implying 
that  is  some  effort  was  made  to  avoid  reading  or  hearing  the  publicity. 
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1  this  was  sufficient,    even  if  despite  these  efforts  some  publicity 

2  reached  the  jurors. 
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D.  THE  TRIAL  COURT  ERRED  IN  NOT  POLLING  THE  JURY 
INDIVIDUALLY  AS  TO  WHETHER  OR  NOT  THEY  HAD  READ  THE 
PUBLICITY  CONCERNING  THE  TRIAL. 

On  the  first  day    of  trial,   after  the  jury  had  been  empaneled 
and  sworn,   the  Court  admonished  the  jury  as  follows:    "Fastidiously 
avoid  any  broadcasts  and  newspaper  accounts  of  the  trial.     You  need  not 
feel  that  you  will  get  valuable  information  from  those  sources  that  you 
won't  get  here,   because  you  will  recall  again  that  this  is  sworn 
testimony,   and  inforination  from  the  outside  would  only  be  detrimental 
to  a  fair  evaluation  of  this  case.  "  (Tr,  4) 

Again,    after  opening  statements  the  court  stated,    "Please 
do  not  discuss  the  case,    and  remember  the  other  admonitions  I  have 
given  you.  "    (Tr.  9) 

The  following  morning  of  trial,   before  any  witnesses  took 
the  stand,    one  defense  attorney  introduced  two  newspaper  articles  and 
asked  for  an  individual  polling  of  the  jury,    (Tr.  14)  in  view  of  the  fact 
that  the  newspaper  articles  appearing  that  morning  in  the  "Oregonian" 
contained  the  following  language,    "A  companion  61-page  indictment 
charged  two  defendants  perjured  themselves  when  giving  sworn  answers 
to  questions  of  Asst,    U.S.   Attorney,    Roger  G.   Rose  in  the  civil  portion 
of  the  prosecution.  " 

The  trial  attorney  for  Peter  C.   Unger  joined  in  the  motion 
for  a  mistrial  and  the  polling  of  the  jury.     In  response  to  tlis  motion 
the  court  addressed  the  jurors  as  follows  (Tr.  18-19): 
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"The  Court:    Ladies  and  Gsntlemen  of  the  jury,   the 
Portland  Press,   as  was  expected,   did  publish  some  matters  concerninj 
this  case.     There  is  nothing  wrong  with  that  in  and  of  itself.     However, 
the  articles  were  not  entirely  accurate,   and  had  you  read  them  and 
believed  them,    it  would  be  a  matter  unfairly  prejudicial  to  some  of  the 
defendants  in  this  case.     Of  course,   I  have  asked  you  not  to  read  them, 
but  I  do  want  to  know  whether  any  of  you  did?     (no  response)    All  right. 
Then  I  assume  that  none  of  you  have  read  the  articles  or  none  of  them 
have  been  discussed  in  detail  by  you  or  by  your  husbands  or  other 
family  members  or  any  other  person.     If  this  isn't  the  case,   please 
let  me  know,"  (no  response) 

The  fact  of  the  perjury  indictm-ent,   if  known  to  the  jurors 
without  knowing  that  Peter  C,   Unger  was  not  one  of  those  named 
defendants  indicated  in  the  article,   would  have  been  particularly 
prejudicial  to  him,     Peter  C,   Unger  took  the  stand  and  testified  on 
his  own  behalf  and  the  newspaper  article  in  question  inentioning  a 
perjury  indictment  could  have  greatly  damaged  the  effectiveness  of 
liis  testimony  and  prejudiced  his  entire  case. 

By  preceeding  the   questions  to  the  jury  about   reading  the 
articles  with,    "of  course  I  have  asked  you  not  to  read  them^    the 
court  effectively  inliibited  an  honest  and  forthright  response  of  any 
guilty  juror,   and  thereby  has  commxitted  error.     In  Coppedge  v 
United  States,    D,  C,    Cir, ,    272  F2d  504,    508,    (1959)  the  court  stated: 
"It  is  too  much  to  expect  of  human  nature  that  a  juror  would  volunteer, 
in  open  court,   before  his  fellow  jurors,   that  he  would  be  influenced  in 
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his  verdict  by  a  newspaper  story  of  the  trial."  In  the  1967  case  of 
Mares  v  United  States,     383  F2d  805,    809  (1967)  the  court  quoted 
the  Coppedge  case  and  further  stated:    "The  article  was  presented  as  a 
grounds  for  mistrial.     The  nature  of  the  article  was  such  that  the 
trial  court  should  have  inrimediately  ascertained  whether  any  jurors 
had  been  exposed  to  it.     This  could  have  been  done  without  any  referenc 
to  the  nature  of  the  article.     It  should  have  been  done  by  a  careful 
examination  of  each  juror  out  of  the  presence  of  the  remaining  jurors.  " 

In  United  States  vs  Accardo,    298  F2d  133  (CA  7,    (1962)    ) 
the   court  states  on  page  136:     "The  judge's  general  admonitions  at 
the  beginning  of  the  jury  selection,   his  assumption  of  their  effective- 
ness,   and  his  instructions  were  inadequate  protection.     His  general 
inquiry  during  the  Voir  Dire   examination  did  not  supply  the  deficiency, 
("I  ask  each  and  every  one  of  you,   have  you  followed  my  direction  in 
that  regard?")    There  is  no  certainty  that  all  jurors  would  volunteer 
information  about  violating  the  admonitions  or  admit  that  they  were 
influenced  by  the  publicity.  " 

In  the  case  of  Don  C.   Silverthorne  v  United  States  of 
America,     (9th  Cir.,  Case  no.    21,  221,    decided  August  27,    1968) 
the  court  quoted  as  follows: 

"The  theory  of  our  system  is  that  the  conclusions  to  be 
reached  in  a  case  will  be  induced  only  by  evidence  and  argument  in 
open  court,    and  not  by  any  out  side  influence,    whether  of  private  talk 
or  of  public  print."    Patterson  v  Colorado,    205  U.S.    454,    462,    27  S.  Ct. 
556  (1927) 
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"Our  system  of  law  has  always  endeavored  to  prevent  even 
the  probability  of  unfairness.  "    In  re  Murchison,    399  U.  S.   133,   136,    75 
S.  Ct.    623  (1955). 

"The  trial  judge  has  a  large  discretion  in  ruling  on  the 
issue  of  prejudice  resulting  from  the  reading  by  jurors  of  news  articles 
concerning  the  trial.     Holt  v  United  States;  218  U.  S.    245,    251,    31  S.  Ct. 
2  (1910) 

But  discretion    is  not  a  substitute  for  duty, 

"Given  the  pervasiveness  of  modern  communications  and 
the  difficulty  of  effacing  prejudicial  publicity  from  the  minds  of  the 
jurors,   the  trial  courts  must  take  strong  measures  to  insure  that  the 
balance  is  never  weighed  against  the  accused."    Sheppard  v  Maxwell, 
384  U.S.    333,    362,    86  S.    Ct.    1507  (1966) 

"No  doubt  each  juror  was  sincere  when  he  said  he  would 
be  fair  and  impartial. . .  but  the  psychological  impact  requiring  such  a 
declaration  before  one's  fellows  is  often  its  father.  "    Irvin  v  Doud, 
366  U.S.    717,    728,    81  S.   Ct.   1662  (1961) 

". . .   that  the  fact  that  they    did  not  respond  to  the  court's 
general  inquiries  does  not  establish  that  the  publicity  could  not  have 
prejudiced  any  members  of  the  jury,  "    Henslee  v  United  States,      246 
F2d  190  (5th  Cir.    1957) 

In  view  of  the  Court's  statement  that  newspaper  articles 
were  expected,   the  court's  determination  that  had  the  juror's  read 
this  article  it  would  have  been  unfairly  prejudicial,   and  the  court's 
remarks  inhibiting  a  forthright  answer  from  a  juror,    individual 
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interviews  should  have  been  held  to  overcome  the  reluctance  to  speak 
out.     As  stated  in  Coppedge  v  United  States,    272  F2d  504,    508  (D.  C. 
Cir.   1959)  "... 

[Tjhe  Court  should, , .  (make)  a  careful  examination  of  each  of  the 
jurors  involved,   out  of  the  presence  of  the  remaining  jurors,    as  to  the 
possible  effect  of  the  articles.  " 

The  article  here  in  question  is  one  from  which  prejudice 
might  arise.     Once  this  article  was  brought  to  the  attention  of  the 
court,   the  government  had  the  bruden  to  establish  that  no  juror  had  the 
matter  brought  to  his  attention.     Calo  v  United  States, 338  F2d  793,    795 
(1st  Cir,   1964),     No  such  shov/ing  was  made  by  the  government  in  this 
case. 
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E.     THE  EVIDENCE  WAS  INSUFFICIENT  AS  A  MATTER  OF  LAW 
TO  SUSTAIN  THE  CONVICTION  OF  PETER  C.    UNGER, 

Count  I  charges  Unger  and  the  other  defendants  with 
conspiracy  to  violate  (a)  the  anti-fraud  section  of  the  securities  act^    anc 
(b)  the  mail  fraud  statute.     The  gist  of  the  charge  in  Count  I  is  that 
Unger  agreed  with  the  other  defendants  to  defraud  private  people  of 
property  through  the  sale  of  fraudulent  securities,   accomplished 
through  the  use  of  means  of  interstate  commerce  or  the  mails.     The 
proof  must  show  that  Unger  knowingly  and  will  fully  participa  ted  in 
some  phase  of  the  overall  scheme  to  defraud* 

The  evidence  of  knowledge  must  be  clear,    not  equivocal. 
Direct  Sales  Company  v  United  States,    319  U.S.    703. 

He  must  be  shown  to  have  at  least  the  degree  of  intent 
necessary  for  the  substantive  offense  itself,     Ingram  v  United  States, 
(1959)  360  U.S.    672,    678,    79  S.  Ct.    1314,    3  L.  Ed2d  1503;  Mazurosky  v 
United  States,     (9th  Cir.   1939)  100  F2d  958;  Phillips  v  United  States, 
(9th  Cir.   1965)    356  F2d  297. 

". . ,  Constructive  notice  or  knowledge  of  a  circumstance, 
based  upon  actual  knowledge  of  a  co-conspirator,   agent  or  employee, 
has  no  tendency,   circumstantially  or  otherwise,   to  prove  criminal  in- 
tent. "    Phillips  V  United  States,    supra  at  303, 

Mere  knowledge  or  approval  of  or  acquiescence  in  object 
and  purpose  of  conspiracy  without  agreement  to  cooperate  to  accomplish 
such  object  or  purpose  is  not  sufficient  to  constitute  one  a  party  to 
conspiracy.     Court  reversed  conspiracy  conviction  to  violate  Internal 
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Revenue  law  relating  to  intoxicating  liquors  where  she  lived  in  the 
house  on  the  premises  where  the  still  was  located  and  hurriedly  with- 
drew when  the  still  was  burned.     However,   there  was  no  evidence  that 
she  had  an;>'i;hing  to  do  with  the  manufacture  of  the  intoxicating  liquor, 
Jones  V  United  States  (19th  Cir.   1966)    365  F2d  87. 

A  co-defendant  who  was  on  the  scene  of  events   which 
positively  or  by  fair  inference  could  be  deemed  part  of  moonshine 
liquor  distribution  conspiracy  but  who  was  not  linked  to  any  integral 
element  of  the  plan  except  by  presence  and  association  was  not  guilty 
of  conspiracy  to  possess  and. transport  nontax-paid  whiskey.     Neither 
association  with  conspirators  nor    knowledge  that  something  illegal 
was  going  on,  by    themselves  constitutes  proof  of  participation  in 
conspiracy.     United  States  v  WebU     (6th  Cir.   1966)    359  F2d  558. 

"Nobody  is  liable  in  conspiracy  except  for  the  fair  import 
of  the  concerted  purpose  or  agreement  as  he  understands  it...   If 
later  comers  change  that  he  is  not  liable  for  the  change;  his  liability 
is  limited  to  the  common  purposes  while  he  remains  in  it.  "      United 
States  V  Peoni,    (2nd  Cir.   1938)    100  F2d  401. 
1.     UNGER"S  EXECUTION  OF  NOTES 

In  1962  and  1963  Unger  and  J.   Wagner  got  together  and 
Wagner,   having  purchased  property  in  the  Lake  Elsinore  area,    sold 
a  portion  of  the  property  to  Unger  (Tr,    2339),   for  which  Unger  executed 
notes  and  trust  deeds.     The  notes  executed  by  Unger  were  genuine  and 
not  sham  securities.     They  were  valid  legal  security  interests  in  lots 
that  Unger  in  fact  owned.     They  were  not  valueless. 
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Unger's  testimony  is  that  he  was  purchasing  the  lots  and  tha' 
John  Wagner  agreed  to  pay  off  the  entire  encumbrance  on  the  property 
so  that  Unger  would  ow^n  the  lots  dov/n  to  a  first  trust  deed  (TR  2343). 
At  that  time  his  notes  would  be  the  sole  encumbrance  on  a  legal  lot, 
close  to  a  lake  recreational  area,     Unger  bought  the  land  as  a 
speculative  venture  --  if  the  land  values  had  continued  skyrocketing, 
Wagner  would  have  paid  off  the  first  trust  deeds  and  Unger  would  then 
pay  Wagner  on  the  second  trust  deeds,   which  would  now  be  first  trust 
deeds.     Thus  Unger  w^ould  have  an  interest  in  the  land  and  Wagner  v/ould 
have  valuable  first  trust  deeds.     However,   the  market  collapsed,   land 
values  in  the  area  dropped  (Tr,  406),    so  Unger  paid  nothing  on  the  trust 
deeds  as  he  knew  that  there  was  no  equity  in  his  lots  when  J.   Wagner 
failed  to  pay  off  the  blanket  encumbrance,   which  Wagner  failed  to  do 
apparently  because  of  the  drop  in  land  values. 

According  to  Unger,   the  $1,  250  notes  he  executed  would 
have  been  the  sole  encumbrance  on  the  lots  which  would  be  worth  more 
than  the  trust  deed  (Tr.    2343),     If  the  minimum  value  w^as  deemed  to  be 
less  than  $1,  250,   then  Unger  would  have  no  real  value  in  the  lots.     It 
is  to  be  noted  that  Unger  never  traded  the  lots,   and  that  the  trust  deed  oJ 
$1,  250  had  some  value,   which  would  be  approximately  the  value  of  the 
lot  for  which  the  security  for  the  note, 

Unger  must  have  intended  to  enter  into  a  conspiracy  to 
defraud  property  owners  of  their  property  by  misrepresenting  to  these 
property  owners  that  notes  secured  by  trust  deeds  were  valuable.     Since 
he  did  not  directly  m.ake  any  misrepresentations,   he  must  have  agreed 
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with  John  Wagner  that  Wagner  would  misrepresent  the  value  of  the  land 
that  was  secured  by  the  trust  deeds,   as  well  as  any  payments  that  may 
or  may  not  have  been  made  by  Unger.     The  only  plausible  reason  for 
this  agreement  would  be  that  Unger  would  get  part  of  the  proceeds  frorr 
the  fraud  perpetrated  by  John  Wagner  on  property  owners  by  misrepre- 
senting the  value  of  the  notes  secured  by  trust  deeds  executed  by  Peter 
Unger,     The  evidence  is  completely  devoid  of  any  showing  that  Unger 
participated  in  the  profits  of  the  purportedly  defrauded  people,     Unger 
did  not  in  any  way  participate  in  the  sale  or  trading  of  these  notes 
secured  by  trust  deeds  which  were  owned  by  John  Wagner  and  or  his 
assignees.     The  government  exhibits  and  sequestration  of  all  books  and 
records  of  the  three  defendant  corporations  failed  to  reveal  that  Unger 
ever  received  an3d;hing  from  these  corporations.     Further,   Unger  was 
never  an  officer,    director  or  shareholder  of  said  corporations, 

2.     ASSUMPTION  OF  INITIAL  CONSPIRACY  BETWEEN  UNGER 
AND  J.   WAGNER. 

If  it  be  assumed  that  Unger  signed  the  notes  and  agreed  witl: 
John  Wagner  that  Wagner  would  misrepresent  the  value  of  the  notes  to 
third  parties,   that  Unger  would  participate  in  the  profits  so  that  Unger 
could  be  said  to  have  a  concert  of  purpose  with  Wagner,   the  conspiracy 
would  be  limited  to  the  actions  of  John  Wagner  transferring  the  notes 
to  third  parties.     There  would  be  no  agreement  to  bring  additional 
parties  into  the  arrangement  and  share  the  profits  with  them.     John 
Wanger's  transferring  these  notes  to  GRR    md  other  corporations  he  ha( 
an  interest  in,   with  his  co- partners  Christensen,    Jongeward  and  others 
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but  not  Unger,   would  then  have  the  effect  of  terminating  the  Unger- 
Wagner  conspiracy. 

In  the  case  of  United  States  v^  Peoni,    supra,   Peoni  sold 
counterfeit  bills  to  Regno  who  sold  the  same  bills  to  Dorsey  who  was 
arrested  trying  to  pass  them  to  an  innocent  party,   all  three  parties 
having  knowledge  that  the  bills  were  counterfeit,     Peoni' s  conviction 
was  reversed  on  the  grounds  that  his  knowledge  that  further  sales  were 
likely  was  insufficient  to  connect  him  with  the  remote  vendee.     The 
court  reasoned  that  Peoni' s  utterance  of  the  bills  was  indeed  a  step  in 
the  casual  chain  which  ended  in  Dorsey' s  possession  but  that  was  all. 
The  law  is  unsettled  whether  or  not  a  seller  knowing  the  buyer's 
criminal  purpose  is  a  conspirator  with  him.     However,   no  one  has  held 
that  a  contract  is  criminal  because  the  seller  has  reason  to  know,    not 
that  the  buyer  will  use  the  goods  unlawfully,   but  that  someone  further 
down  the  line  may  do  so, 

A  distinction  was  drawn  in  the  subject  case  between  knowled 
that  remote  links  must  exist  and  knowledge  that  they  may  exist,   with 
liability  restricted  to  the  former  situation.     If  it  be  conceded  that  the 
notes  secured  by  trust  deeds  executed  by  Unger  were  sham  when  he 
delivered  same  to  J,   Wagner,    since  Unger  had  no  knowledge  of  when  or 
how  or  to  whom  these  trust  deeds  would  be  negotiated  by  Wagner,   his 
connection  with  purchasers  of  these  instruments  would  be  remote. 

The  court  further  reasoned  that  assuming  Peoni  and  Regno 
agreed  that  Regno  should  have  possession  of  the  bills,   it  is  absurd  to 
say  Peoni  agreed  that  Dorsey  should  have  them  from  Regno. 
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In  the  instant  case,    assuming  argumento  that  Unger  and 
J.   Wagner  agreed  to  execute  sham  notes  (counterfeit  securities)  and 
that  Unger  was  given  something  of  value  by  J.   Wagner  in  consideration 
of  Unger  executing  same,   and  Unger  knew  that  J.   Wagner  would  transfe 
these  sham  notes  to  GRR  and  GRR  would  transfer  same  to  innocent 
parties,   there  is  no  conspiracy  since  there  is  no  concert  of  purpose. 

The  evidence  is  that  no  other  defendants  executed  trust 
deeds  and  then  traded  them  again,   indicating  the  relationship  with  Ungej 
to  be  unique.     The  other  defendants  did  trade  trust  deeds  executed  by 
other  parties  who  are  not  defendants  and  Unger  is  in  the  exact  same 
position  of  these  innocent  parties,    i.  e, ,   he  simpl^^  bought  property  and 
executed  purchase  money  trust  deeds  back  to  the  seller,   John  Wagner. 

Wagner  was  the  owner  and  had  complete  control  over  the  no 
and  trust  deeds.     Unger  had  no  legal  right  to  these  notes  and  absolutely 
no  way  to  direct  Wagner  or  his  confederates  in  disposing  of  same. 
There  is  no  evidence  even  inferring  that  Unger  had  a  proprietary 
interest  in  these  trust  deeds. 

The  inference  that  Unger  remained  a  participant  in  the 
profits  to  be  realized  by  Wagner  and  his  confederates,   trading  the 
notes  secured  by  trust  deeds  executed  by  Unger,   by  misrepresenting 
their  value,    is  devoid  of  reason.     Any  misrepresentation  would  harm 
Unger  since  he  was  the  obligor  on  the  notes.     He  would  be  a  debtor  who, 
in  effect,    operated  in  league  with  his  creditor,   Wagner  and  his 
assigns,   to  convince  third  parties  that  Unger  was  a  good  credit  risk. 
Unger  then  ends  up  with  the  property  which  is  an  immediate 
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embarrassment  to  him.     There  is  no  necessity  for  Wagner  to  do  this 
since  the  property  itself  could  be  traded  with  the  same  convincing' 
force  as  trading  the  trust  deeds,    since  the  property  is  the  only 
security  for  payment  on  the  notes. 

It  is  to  be  considered  that  a  good  deal  of  time  passed  from 
1962  and  1963  when  Wagner  purchased  the  lots,   to  when  he  sold  them 
in  1964  and  1965. 

Even  after  the  lots  were  sold  to  linger  and  trust  deeds 
created,   one  to  two  years  passed  before  W^agner  traded  the  trust 
deeds.     And  this  was  not  onlywith  Unger's  trust  deeds,   for  Wagner 
did  not  deal  exclusively  with  Unger,  but  also  with  Garth  Slate,    Don 
Vance,   Alvin  Stewart  and  others  in  selling  lots  and  securing  notes  and 
trust  deeds. 

The  fact  that  property  owners  did  not  rely  upon  the  notes 
and  trust  deeds  as  a  material  consideration  in  their  trading  and  selling 
to  GRR,   Wagner  and  Christensen,    is  indicated  by  the  following: 
1)    Failure  to  secure  title  policies;  2)    failure  to  record  the  trust  deeds 
after  accepting  them;  3)    failure  to  contact  the  obligor  prior  to  their 
sale  to  verify  an  indicated  payment  record;  4)    admissions  of  parties 
that  they  relied  basicially  upon  the  statement  of  the  great  financial 
assets  of  GRR  and  John  Wagner;  5)    failure  to  investigate  the  land  upon 
which  the  trust  deeds  applied,'   and  a  general  apathy  on  the  part  of  many 
of  the  holders  of  Elsinore  trust  deeds.     Almost  no  effort  was  made  by 
parties  to  investigate  before  taking  the  trust  deeds,    nor  to  pursue 
actively  to  collect  or  foreclose  upon  the  property. 
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Some  of  these  supposedly  defrauded  parties  were  just  plain  anxious  to 
unload  their  financially  distressed  properties  for  any  kind  of  deal  at 
all,    including  trust  deeds  some  of  which  had  become  worthless  through 
foreclosure,   thus  the  fact  that  Unger  executed  notes  was  immaterial. 

Sometimes  it  was  indicated  that  payments  had  been  received 
on  the  notes.     It  is  to  be  noted  that  the  records  were  all  John  Wagner's 
records,    and  the  entries  all  Wagner's  entries. 

If  John  Wagner  and  Unger  were  acting  together,    Unger 
surely  would  know  what  Wagner  was  doing.    It  is  incredible  to  assert 
that  Unger  conspired  with  Vv^agner  and  other  defendants  to  trade  notes 
that  Unger  was  obligated  on,   when  Wagner's  statements  to  third 
parties  was  not  what  Unger  stated  and  when  there  was  great  embarrass- 
ment caused  to  Unger  by  Wagner's  statements  and  actions, 
3.     TRANSFER  OF  NOTES  EXECUTED  BY  UNGER 

The  testimony  is  that  notes  and  trust  deeds  on  Lake 
Elsinore  property  where  Unger  was  the  obligor  were  given  the 
following  parties:    1)    Aloha  Estates  Investors;  2)    Robert  D,   Haney; 
3)    Charles  Shorts  and  4)    Dr.    George  Barkdoll.     A  short  analysis 
of  each  of  these  transactions  and  lack  of  involvement  by  Unger  is  as 
Follows: 
ALOHA  ESTATES: 

Aloha  Estates  was  a  large  subdivision  project  in  Hawaii 
owned  by  three  Hawaiian  corporations.     In  the  spring  of  1965,   the 
project  was  selling  poorly,    obligations  were  coming  due  which  could 
not  be  met,    and  things  were  quite  distressed. 
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Aloha  Estates  was  on  the  v   erge  of  bankruptcy  (Tr.    863,    2461,    2462). 

Aloha  Estates  was  sole  to  GRR  on  May  1,   1965  (Tr.  866), 
GRR  assuming  its  obligations  and  giving  a  second  mortgage  of  $203,  70( 
(Tr.  855).     Subsequently  it  was  determined  the  title  given  by  Aloha 
Estates  was  deficient,    clouded  by  Internal  Revenue  Liens,   and  in  an 
impasse  situation  wherein  GRR  refused  to  make  its  payments  or  to 
rescind  the  entire  sale.     A  secondary  compromise  agreement  was 
reached  wherein  GRR  demanded  the  majority  stock  in  the  three 
corporations  which  owned  Aloha  Estates  for  .  50  on  the  dollar,    in 
exchange  for  Lake  Elsinore  trust  deeds.     One  of  the  shareholders 
inspected  the  Lake  Elsinore  area  and  recommended  the  exchange,   due 
consideration  being  given  to  the  misrepresentation  of  title  by  Aloha 
Estates  and  the  possible  liability  thereby  incurred. 

In  September  1965  GRR  gave  the  Hawaiian  shareholders 
the  notes  and  Lake  Elsinore  trust  deeds,    upon  which  Peter  Unger  was 
obligated  to  make  payments,    said  trust  deeds  executed  November  30, 
1964;   however,    some  lots   had  been  foreclosed  upon  by  a  prior 
mortgagor  in  mid-1965.     Peter  Unger  had  no  knov/ledge  of  the  details 
of  the  Aloha  Estate  sale  and  compromise  agreement  for  he  was  not 
associated  with  GRR, 

About  December  1,    1965,    Unger  accepted  an  offer  from 
John  Wagner  to  go  to  Hawaii  as  president  of  Aloha  Estates  and  to 
attempt  to  straighten  out  the  financial  difficulties  of  that  project, 
Unger  was  to  get  50%  of  the  profits  made  from  Aloha  Estates.     Later  ii 
December  GRR  sold  all  of  its  interest  in  Aloha  Estates  to  Unger, 
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John  Wagner  did  not  tell  linger  that  GRR  had  given  the 
Hawaii  people  worthless  notes  and  trust  deeds  of  Lake  Elsinore  lots  on 
which  Unger  was  the  obligor,   worthless  only  because  at  that  time  some 
of  the  lots  had  been  foreclosed  upon. 

John  Wagner  and  Christensen  completely  undermined 
linger' s  position  as  president  and  owner  of  Aloha  Estates  and  his 
attempts  to  breathe  solvency  into  that  project,   by  giving  the  former 
owners  of  Aloha  Estates  these  trust  deeds  which  they  knev/  to  be  worth- 
less,   and  by  indicating  on  some  that  Unger  had  and  was  making 
payments,   when  he  had  not  and  was  not.     It  is  possible  that  Wagner  cou 
have  credited  Unger  for  monies  ov/ed  by  such  credit  on  some  notes, 
but  not  on  notes  and  trust  deeds  which  had  already  been  foreclosed 
upon.     This  made  Unger  look  like  a  fool,   trying  to  refinance  and  save 
the  Aloha  Estates  project  yet  apparently  being  the  deliquent  obligor 
on  numerous  trust  deeds.     It  was  as  much  a  fraud  upon  Unger  as  upon 
the  shareholders  of  the  Aloha  Estates  Corporations.     All  of  this  is 
further  evidence  of  a  lack  of  any  agreement  or  conspiracy  between 
Unger  and  John  Wagner  to  defraud  others. 

The  testimony  show^s  that  when  Hawaiian  persons  such  as 
Mr,   A.   Lee  Brown  and  Mrs,   Harvey  King  contacted  Unger  and  asked 
about  paynnents  on  Unger  notes  and  trust  deeds,    Unger  made  two 
payments  to  Brown  (Tr.  909),   and  advised  Mrs,   King  he  would  make 
payments  to  her  as  soon  as  he  checked  with  Wagner  about  the  validity 
of  the  trust  deeds  (Tr,  1209),     This  is  consistent  with  Unger's 
testimony  all  along,   that  Wagner  could  have  paid  off  the  first  trust 
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deeds  and  made  payments  on  the  seconds  for  monies  owed  Unger,   and 
thus  the  trust  deeds  would  have  good  value.     During  this  time  linger  had 
no  knowledge  or  control  of  the  notes  and  trust  deeds  or  of  any 
misrepresentations  made  by  John  Wagner, 

On  checking, linger  was  told  by  Wagner  that  the  trust 
deeds  were  good,    indicating  that  there  was  value  in  them  and  that  Unger 
should  continue  making  payments,     Unger  rechecked  (Tr.  2351),   and 
found  out  the  opposite^   that  they  were  valueless,    since  they  had  been 
foreclosed  upon  by  a  prior  lienholder,     (Tr.  2352)    Since  there  was  no 
present  value  in  the  trust  deeds  nor  in  the  land  Unger  held  title  to, 
Unger  made  no  further  payments. 

Thus  when  Unger  discovered  that  he  was  president  of  a 
company  not  only  near  financial  disaster,   but  purchased  with 
worthless  trust  deeds  with  his  name  as  the  obligor,   he  told  Wagner  he 
wanted  no  more  part  of  Aloha  Estate^  immediately     left  the  whole 
situation, 

Unger 's  telegram  renouncing  the  entire  situation  was  as 
follows:     "The  Aloha  Estates  deal  too  big  for  me.     You  and  Robert 
Wagner  received  the  money,     I  see  no  future  in  the  deal  except  trouble 
for  me.     Will  try  to  get  you  off  the  hook  by  sale  to  Robert  Wagner, 
Prepare  papers  from  you  to  Robert  Wagner.     I  will  not  touch  this  deal,  " 
(Tr.  809,    2353) 

The  inference  drawn  by  the  government  that  Unger  agreed 
ahead  of  time  to  share  profits  with  GRR  is  not  reasonable,  Unger  did 
not  negotiate  any  part  whatsoever  of  the  sale  of  Aloha  Estates  to  GRR, 
The  original  agreement  of  sale  to  GRR  involved  a  second  mortgage. 
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but  no  Unger  trust  deeds.     It  was  only  after  it  was  discovered  the 
Aloha  Estates  group  had  transferred  clouded  property  that  a  modifi- 
cation was  entered  into  by  GRR  to  give  Unger  trust  deeds  for 
additional  property,   i.e.,   majority  control  of  three  Hawaiian 
corporations  owning  Aloha  Estates.     GRR  had  sold  the  major  asset 
of  Aloha  Estates,   by  selling  a  second  mortgage,   before  selling  the 
near  worthless  balance  to  Unger.     Nothing  in  the  transaction  indicates 
that  Unger  collaborated  in  any  manner  with  John  Wagner  and /or  his 
associates  in  the  purchase  of  the  Hawaiian  property, 
ROBERT  D.   HANEY  Property,   two  duplexes  in  Portland,    Oregon: 

In  November  of  1965  Robert  Haney  sold  to  GRR  two 
duplexes.     Haney  relied  considerably  on  the  financial  statement  of 
GRR  shown  to  him,    and  in  the  agreement  signed  by  J.    Wagner,    sold 
his  property  for  an  assumption  of  the  two  existing  mortgages  and  a 
$7,  500  note  and  trust  deed  on  I^ake  Elsinore  property.     Peter    Unger 
was  the  obligor  on  the  note. 

Haney  checked  with  the  title  compan^^,    and  found  that 
the  note  previously  had  been  assigned,     Christensen,    on  demand, 
delivered  a  replacement  note  to  Haney,    upon  which  Unger  again  was 
the  obligor.     A  title  check  again  by  Haney  showed  that  this  one  also 
had  previously  been  assigned.     Christensen  then  replaced  the  second 
note  with  a  third  Unger  note  ahd  trust  deed. 

Another  check  revealed  that  there  was  a  defect  in  the 
title  description  of  this  third  trust  deed.     Haney  contacted  Christensen, 
who  stated  he  would  see  about  getting  this  corrected  by  a  new  trust  deed, 
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The  original  was  from  Unger  to  J.   Wagner,   then  assigned  to  GRR, 
then  to  Haney.     Haney  contacted  Unger  who  replied  that  he  would 
gladly  cooperate  but  Unger  was  never  contacted  by  Christensen  or 
J.   Wagner  to  sign  a  corrected  trust  deed. 

Such  actions  clearly  show  that  GRR  and  its  partners 
were  extremely  negligent  and  loose  in  trading  trust  deeds  for  pro- 
perty,   and  there  was  certainly  some  degree  of  carelessness  in  the 
parties  they  dealt  with  in  failing  to  check  the  validity  of  the  trust 
deeds  before  deeding  their  property  away.     It  is  quite  conceivable 
that  representations  Avith  respect  to  trust  deeds  Unger  had  executed 
were  honestly  made,    and  that  misunderstanding  arose  due  to  neg- 
ligence of  J,   Wagner  and  his  associates  other  than  Unger. 

THE  CHARLES  SHORT'S  PROPERTY.     Shorts  owned  a 
motel  in  Pismo  Beach,    California.     One  of  the  defendants,   Alvin 
Stewart,   talked  Shorts  into  trading  his  motel  to  John  Wagner  for 
some  Lake  Elsinore  trust  deeds.     Stewart  represented  that  the 
trust  deeds  were  "as  good  as  gold,  "     (Tr.  140).     On  February  9, 
1965   Wagner  gave  the  Shorts  a  note  and  trust  deed  on  which 
Unger  was  the  obligor  (Tr.  153).     The  notes  did  not  reflect  that  any 
payments  had  been  made  on  the  notes,    although  they  had  been 
created  in  November  1964,    and  thus  were  apparently  three  months 
delinquent  (Tr.  154). 

Shorts  stated  that  he  relied  entirely  upon  the  word  of 
Stewart  who  said  that  even  if  Wagner  did  not    make  good  on  the 
notes  that  he,   Stewart,   would.     This  is  interesting,for  Unger  and 
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not  Wagner,   was  obligated  on  the  notes.     Shorts  admits  that 
Wagner  was  described  to  him  as  a  wealthy  speculator  in  land  and 
further  Shorts  relied  upon  his  trust  in  Stewart  to  protect  his  interests, 
and  not  in  the  trust  deeds.     Any  loss  Shorts  suffered  was  from  his 
misplaced  trust,    not  from  any  alleged  conspiracy  on  the  part  of 
Unger  with  others.     There  is  no  evidence  that  Unger  received  any 
benefit  whatsoever  from  this  transaction,    or  that  he  even  knew 
about  it. 

BARKDOLL  PROPERTY.     Dr.    Barkdoll  listed  his 
property  for  sale  in  October  1964  and  entered  into  an  exchange 
agreement  with  GRR  August  7,    1965.     The  fact  that  persons  dealing 
with  GRR  in  trading  their  properties  for  trust  deeds  on  Elsinore 
property  were  not  looking  to  the  face  value  of  these  trust  deeds  is 
here  indicated  v/here  in  lieu  of  $5,  000  cash,    Barkdoll  agreed  to 
accept  $10,  000  in  Elsinore  trust  deeds  (Tr.  653). 

Barkdoll  in  selling  his  property  to  GRR  made  no 
investigation  as  to  the  trust  deeds.     He  did  investigate  as  to  the 
assets  of  GRR  Development  Company,    finding  out  that  it  was  a 
sizable  organization,   was  purchasing  ten  million  dollars  worth 
of  property  in  the  Portland,    Oregon  area,    and  that  they  were 
purchasing  the  Holl;>'^vood  Towne  House  luxury  apartment  building. 
He  checked  with  the  real  estate  commissioner  of  the  state  of  Oregon 
and  with  Dun  and  Bradstreet  (Tr.  653). 

Barkdoll  testified  (Tr.  673),   that  when  no  payments  were 
forthcoming  on  the  trust  deeds  when  due  he  contacted  GRR  and  that 
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they  made  the  payments  direct  to  him,    for  both  the  first  and  the 
second  months  payments.     This  occurred  after  BarkdoU  had 
mailed  notices  to  the  obligors  on  the  notes  and  trust  deeds  to 
make  payments  directly  to  him.     It  is  obvious  that  Barkdoll  was 
looking  to  the  financial  ability  of  GRR  rather  than  the  obligors 
of  the  notes  for  payment.     Of  the  four  notes  held, only  on  one  was 
Unger  an  obligor.     "WTien  the  third  and  fourth  payments  were  not 
made,    Barkdoll  went  to  Mr.    Christensen  (Tr.  676),    and  traded 
the  notes  back  to  GRR  for  an  interest  in  real  property.    (Tr.  678) 

This  clearly    indicates  that  GRR  knew  at  the  time  they 
traded  the  notes  and  trust  deeds  that  they  were  valueless,   that 
the  property  secured  by  such  was  in  the  process  of  foreclosure, 
and  that  Unger  and  the  other  obligors  were  not  expected  to  make 
any  payments.     Barkdoll  did  not  look  to  the  notes  for  payments. 
Their  only  value  was  in  the  representations  of  the  financial  assets 
and  ability  of  GRR.     Unger  knew  nothing  of  the  transaction  nor  did 
he  profit  one  cent  thereby. 

The  notes  secured  by  trust  deeds  signed  by  Unger  were 
not  actually  securities  within  the  meaning  of  section  77q  since  the 
California  legislature  has  abrogated  the  common  law  liability 
attached  to  these  notes  so  that  there  is  no  personal  liability  on 
same.     Therefore,    securities  were  not  involved  in  the  case  of 
the  notes  executed  by  Unger.     California  Code  of    Civil  Procedure 
580  (a),    580  (b),    580  (d)  and  726. 
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4.  UNGER  PROPERTY  PURCHASES 

On  several  occasions  Unger  purchased  property  from 
John  Wagner  and  GRR  Development  Company,   Inc.  .     These 
purchases  were  subsequent  to  the  purported  fraud  on  the  sellers 
and  there  is  no  showing  or  inference  that  this  aided  or  abetted  a 
fraud.     All  defendants  and  third  parties,   by  their  actions  and 
words,   treated  linger  as  an  independent   purchaser,   and  Unger' s 
own  actions  further  reinforce  this  status.     His  letters  to  John 
Wagner  stating  "you"  cheated  Robert  Wagner  and  Unger 's  letter 
to  GRR  stating  that  the  deal  was  too  mess3^     for  him  and  that  he 
would  help  "you"  out. negate  any  inference  of  Unger  being  a 
confederate,    partner,   joint  venturer  or  other  common  schemer  with 
the  other  defendants.    (Tr.l009) 

The  entire  modus  operandi  of  John  Wagner, 
Christensen,   Jongeward  and  their  three  controlled  corporations 
was  to  acquire  property  and  pyramid  upwards  with  all  properties 
held  in  common  by  them.     There  is  no  distribution  of  properties  among 
these  confederates,   but  rather  a  constant  attempt  to  build  together. 
The  dealings  with  Unger  are  completely  apart  from  this  pattern  and 
hence  these  Unger  deals  were  exactly  as  the  parties  indicated, 
i.  e.  ,    arms  length  transactions. 

Irma  and  Ellis  Harris  testified  that  they  sold  property 
to  Wagner  which  was  deeded  to  Unger.     This  transaction  is 
apparently  not  one  of  the  overt  acts  alleged  in  the  conspiracy, 
although  it  does  show  some  real  estate  dealings  between  Unger  and 
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Wagner.     A  short  analysis  of  this  transaction  is  as  follows: 

THE  HARBOUR  LIGHTS  Apartments  owned  by  the 
Harris'.     They  owned  an  interest  along  with  Christensen  and  sold 
their  interest  to  Christensen,   who  sold  the  entire  interest  to 
Peter  Unger.    (Tr.  57).    '  Unger  shortly  thereafter  sold  the  apart- 
ments to  John  Wagner  and  received  from  Wagner  a  $45,  000  note 
and  trust  deed  in  the  transaction  (Tr.  57). 

This  evidence  shows  only  that  the  parties  dealt  with 
one  another  on  specific  deals.     Unger  was  a  speculator  in  property, 
buying  generally  with  the  sole  intent  to  sell,    not  to  hold  for 
investment  purposes.     There  is  no  evidence  here  to  show  a 
conspiracy  between  Unger  and  anyone  to  defraud.     It  was  just  an 
in-quick  out-quick  transfer  of  property,   with  Unger  making  a 
profit  by  securing  the  trust  deed  from  John  Wagner.     It  merely 
shows  that  the  parties  dealt  with  each  other  on  certain  specific 
occasions  when  a  particular  deal  would  be  in  the  offering. 

Seven  duplexes  owned  by  the  Harris'  were  sold  to 
John  Wagner  who  assumed  the  loans  against  the  property  and  in 
addition  gave  9  trust  deeds  upon  which  D.  D.    Vance  and  Monica 
Vance  were  obligated  to  pay  (Tr.  32,  47),    Wagner  then  sold  the 
property  to  Unger  shortly  thereafter  and  took  back  from  Unger  a 
trust  deed  in  the  amount  of  $18,  000  (Tr.  67).     There  is  no 
evidence  of  a  conspiracy  as  to  what  each  party  intended  to  do  with 
his  property,   and  no  tie  in  whatever  with  the  alleged  conspiracy 
in  the  indictment  that  Unger,   Wagner  and  others  conspired  at  some 
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indefinite  time,    presumably  in  1963  or  1964,   to  issue  worthless 
securities  for  the  purposes  of  defrauding  people.     All  the  evidence 
here  shows  is  a  business  like  transaction  between  two  businessmen 
dealing  at  arms  length,"  who  are  both  buyers  and  sellers  of  real 
property. 

Mrs.    Harris  testified  that  there  was  a  discrepancy  on 
the  name  on  the  deed  given  to  the  escrow  holder  (Tr.  37).     John 
Wagner,    in  purchasing  the  property  with  the  intention  of  reselling 
it,    in  order  to  save  escrow  and  title  charges,    apparently  had  the 
deed  to  him  signed  in  blank  so  that  when  he  sold  the  property  he 
could  simply  insert  the  name  of  his  buyer.     When  Unger  bought 
the  property  from  Wagner,    Unger' s  name  was  placed  on  the  deed. 
WHien  Unger  couldn't  resell  the  property  to  others  he  sold  it  back 
to  Wagner  and  received  a  second  trust  deed. 

The  transaction  is  not  particularly  unusual  when  it  is 
remembered  that  both  men  were  dealers  in  real  estate,    not 
investors,    and  all  property  purchased  by  either  of  them  was  simply 
inventory  to  be  liquidated  as  quickly  as  possible.     There  is  nothing 
collusive  about  the  transaction.     If  the  purpose  was  to  create  a 
second  trust  deed  from  Wagner  to  Unger,   this  could  have  been  done 
siinply  by  taking  title  in  Wagner's  name  and  Wagner  creating  a  secon  d 
trust  deed  to  Unger,    and  no  transfer  of  title  to  the  property  would 
have  been  required. 

Ruth  Chesney  testified  that  she  sold  some  apartments 
to  GRR  which  GRR  subsequently  sold  to  Unger,     A  short  analysis  of 
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this  transaction  is  as  follows: 

The  Champion  Oaks  Apartments  were  sold  to  GRR  for 
unsecured  GRR  notes,    plus  the  assumption  of  the  mortgages  and 
debts  on  the  property.    May  12,    1966  (Tr.  2023).       GRR  sold  the 
apartments  to  Unger  May  24,    1966  (Tr.  2025).     Here  there  is  no 
connection  whatsoever  with  the  alleged  conspiracy  to  issue 
fraudulent  securities.     This  was  a  separate  transaction,    and  GRR 
alleged  that  Unger  still  owed  them  money  from  that  sale  (Tr,  2033). 
There  was  nothing  to  show  that  the  sale  was  not  an  arms  length  purchas( 
If  GRR  defrauded  Chesney,   the  sale  to  Unger  in  no  way  facilitated 
the  fraud. 

The  transaction  is  inconsistent  with  collusion  or 
conspiracy  and  merely  shows  two  separate  business  sales  of 
property  to  speculators,   first  to  GRR,   then  to  Unger.     The  government 
alleged  that  Unger  didn't  assume  the  rents  as  he  promised  GRR  and 
that  he  stole  the  furniture  (Tr.  2031).     What  Unger    did  with  the 
property  once  he  owned  it  has  no  connection  at  all  with  the  alleged 
conspiracy  to  issue  fraudulent  securities  and  the  introduction  of 
said  evidence  was  improper  and  highly  prejudicial.     Once  the 
property  was  purchased  by  GRR  the  relationship  with  Chesney  was 
fixed  and  if  it  was  perfectly  legal  for  GRR  to  sell  the  furniture  then 
correspondingly  GRR's  purchaser,    Unger,    was  com.pletely  free  to 
sell  the  furniture. 

THE  SMITH-ALLISON  PROPERTY.     This  consisted  of 
an  old  12  unit  auto  court  in  Oceano,    California  (Tr.  156). 
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Christensen  contacted  Smith  with  an  offer  to  purchase  the  property, 
which  was  listed  for  sale  at  $100,000.  Christensen  apparently  acted 
as  a  broker  and  that  Unger  would  be  the  buyer  (Tr.  159). 

An  escrow'was  entered  for  the  sale  in  exchange  for 
Elsinore  trust  deeds  and  escrow  instructions  were  purportedly 
signed  by  Unger  as  the  buyer  (Tr.  162).     Smith  and  Allison,    on 
recommendation  of  their  attorney,   went  to  Elsinore  to  look  at  the 
property  covered  by  the  trust  deeds.     Fifteen  of  the  offered  trust 
deeds  were  in  the  Mutual  Benefit  Tract,    3  miles  from  the  lake,   and 
seven  trust  deeds  were  on  the  Paonessa  property,   about  seven  miles 
from  the  lake  (Tr.  164).     Apparently  these  trust  deeds  were  not  those 
that  were  signed  by  Unger.     After  looking  at  the  property  Smith 
attempted  to  contact  Christensen  to  work  out  some  kind  of  a  deal 
but  was  never  able  to  make  such  contact,   therefore  no  sale  was 
ever  consumated. 

This  is  just  further  evidence  of  land  speculators  and 
brokers  trying  to  put  together  an  exchange.     It  is  in  no  way 
evidence  of  an  alleged  conspiracy  to  issue  fraudulent  securities. 

This  is  the  only  transaction  whereby  any  of  the 
defendants  purported  to  represent  Unger  in  any  fashion,   be  it  broker, 
agent  or  otherwise.     It  is  significant  that  Smith  and  Allison  wanted 
to  consummate  an  exchange  with  Unger,    but  were  unable  to 
communicate  this  desire  to  Unger  via  Christensen,   thus  inferring 
that  no  close  relationship  existed  between  Unger  and  Christensen. 
There  is  no  transaction  wherein  third  parties  were  ready  and  willing 
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to  purchase  properties  from  GRR  of  J.   Wagner  in  exchange 
for  trust  deeds  where  the  transaction  failed  to  take  place,   thus  once 
again  pointing  out  that  linger  was  not  a  partner  or  joint  venturer 
with  the  other  defendants. 

Further,  Exhibit  42" A,   although  purported  to  be  signed 
by  Peter  Unger,    upon  comparing  his  purported  signature  with 
his  true  signature  on  other  documents,    reveals  that  it  is  not  in 
fact  his  signature.     The  fact  that  Unger' s  signature  is  not  genuine 
clearly  establishes  why  this  transaction  was  not  consummated  and 
the  fact  that  Christensen  was  not  authorized  to  represent  Unger  as 
a  broker  or  otherwise. 

The  evidence  shows  that  John  Wagner  and  his  associates, 
Christensen  and  Jongeward,   together  with  their  three  wholly  owned 
corporations,   made  hundreds  of  offers  on  properties  and  used 
hundreds  of  brokers".     Some  brokers  were  used  more  than  once. 
The  fact  that  Unger  purchased  property  on  several  occasions  from 
these  defendants  and  acted  as  a  broker  on  other  occasions  is  not 
unusual  in  view  of  the  volume  of  property  dealings  by  these  parties. 
It  is  particularly  not  unusual  as  to  Unger,    since  he  was  in  the 
business  of  buying  and  selling  property  for  his  own  account  for 
many  years  as  well  as  being  a  licensed  real  estate  broker. 

Apparently  the  prosecution  is  inferring  that  because 
Unger  bought  properties  from  these  defendants  he  was  conspiring 
with  them  even  before  they  purchased  the  properties.     This  is  a  non 
sequitur.     Once  people  were  defrauded  and  title  passed,   what  the 
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GRR  principals  did  subsequently  with  the  property  in  no  way 
misled  the  original  owners  or  assisted  in  perpetrating  the  fraud. 
Even  if  Unger  knew  the  other  defendants  defrauded  property 
owners,    it  is  no  inference  that  Unger  conspired  ahead  of  time  to 
assist  in  the  fraud.     If  linger  had  conspired,   what  purpose  was  achievec 
by  transferring  title  to  the  properties  froin  GRR  to  him?     If  all  were 
in  a  common  enterprise  the  profits  would  have  been  divided  when 
they  were  realized,    either  by  holding  the  property  and  sharing  the 
income  or  by  selling  the  property  to  entirely  independent  parties 
and  sharing  the  proceeds.     To  infer  that  eleven  parties  conspire 
to  defraud  a  person  of  property,    and  ten  of  these  get  legal  control 
of  that  property  and  then  divest  themselves  by  giving  title  and  control 
to  the  eleventh  person,    does  not  make  any  sense.     Property 
secured  by  GRR  associates  through  their  alleged  fraud  was  never 
deeded  to  any  of  the  other  ten  defendants,    so  the  parcels  sold  and 
deeded  to  Unger  are  indicative  of  a  legitimate  sale  rather  than  any 
prearranged  scheme  to  parcel  out  properties  obtained  by  the  various 
defendants. 

LI  SCHNER  PROPERTIES.     These  were  four  deluxe  homes 
in  Beverly  Hills  (Tr.  243).     Built  by  a  speculator,   they  were  in 
financial  distress,   the  builder  being  unable  to  sell  thein  or  secure 
long  term  financing  (Tr.  268).     John  Wagner  purchased  one  of  the 
houses  with  Elsinore  trust  deeds  signed  by  Garth  Slate  (Tr.  246). 
Wagner  told  Unger  of  the  houses,    and  Unger  purchased  three  of 
them,    by  agreeing  to  assume  the  existing  mortgages,   bring 
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deliquent  interest  and  taxes  current,    and  give  three  notes  of  his  own. 
(Tr.  255) 

There  is  no  evidence  that  this  had  any  connection  at  all 
with  the  original  trust  deed  transactions  between  Wagner  and  Unger 
on  Lake  Elsinore  property.     It  is  a  complete,    separate  transaction. 
Each  purchased  differently,   Wagner  with  trust  deeds,    and  Unger 
with  notes  and  an  assumption  agreemert  .     Lischner  dealt  with  each 
party  separately. 

If  there  was  any  conspiracy  at  an  earlier  time  concerning 
Lake  Elsinore  trust  deeds,   there  is  no  evidence  whatsoever  that  such 
had  any  bearing  on  the  Lischner  transactions,   and  this  evidence 
should  not  have  been  admitted  for  it  proves  nothing  in  regard  to  any 
earlier  conspiracy.     Even  when  admitted  there  should  have  been  a 
limiting  instruction  given  by  the  court. 

In  summary,  the  evidence  is  insufficient  to  support  the 
conviction  of  Unger.     No  reasonable  inference  can  be  drawn  from 
the  evidence  that  an  agreement  of  any  kind  was  reached  with  Unger 
with  respect  to  the  disposition  of  the  seven  named  securities. 
Therefore,   the  conviction  of  Unger  should  be  reversed. 
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F.     IT  IS  A  DENIAL  OF  DUE  PROCESS  OF  LAW  UNDER  THE  6TH 
AMENDMENT  OF  THE  U.S.   CONSTITUTION  TO  FIND  THE 
DEFENDANT  GUILTY  WHEN  HE  WAS  NOT  REPRESENTED  BY 
REASONABLY  EFFECTIVE  COURT  APPOINTED  COUNSEL. 

Under  the  6th  Amendment  to  the  U.  S,   Constitution,   the 
defendant  is  entitled  to  have  the  assistance  of  counsel  for  his  defense 
and  also  to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor.     To  one  accused  of  crime  these  are  very  substantial  rights. 

In  MacKenna  v  Ellis,    C.A,   Tex.    280  F2d  592,   the  court 
stated:     "We  interpret  the  right  to  counsel  as  the  right  to  effective 
counsel.     We  interpret  counsel  to  mean  not  errorless  counsel,   and 
not  counsel  judged  ineffective  by  hindsight,   but  counsel  reasonably 
likely  to  render  and  rendering  reasonably  effective  service,  " 

And  further  in  the  same  case:     "(A)  trial  court  who 
appoints  fledgling  attorneys  cannot  wash  its  hands  of  their  mistakes; 
an  essential  element  of  fair  trial  is  trial  court's  sensitivity  to 
protecting  accused  against  hasty  trials  and  against  obvious  mistakes 
of  young,   inexperienced,   appointed  counsel,  " 

In  the  case  of  Entsminger  v  Iowa,    386  U,  S.    748,    87  S,   Ct, 
1402,    18  L  Ed  2d  501,   the  court  held  that  an  Iowa  indigent  who  desired 
that  his  assigned  attorney  perfect  a  plenary  appeal  was  deprived  of 
the  right  to  effective  assistance  of  counsel  by  the  attorney's    decision 
to  use  Iowa's  truncated  clerk's  transcript. 

In  Anders  v  California,    87  S.    Ct.    1396,    386  U.S.    738, 
18  L.  Ed  2d  493,   the  court  held  the  defendant  was  denied  right  to  counsel 
where  his  appeal  was  dismissed  after  appointed  counsel  had  informed 
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the  court  that  appellant's  appeal  was  without  merit. 

In  the  case  of  Peyton  v  Coles,    389  F2d  224,    (C.A.4th  1968), 
the  assigned  counsel  at  a  rape  trial  failed  to  investigate  reputation  of 
prosecutrix  for  chastity,   to  interview  potentially  favorable  witnesses, 
to  explain    to  and  to  interrogate  defendant  about  penetration  entitled 
him  to  grant  of  federal  habeas  corpus  in  absence  of  affirmative  proof 
by  state  that  defendant  was  not  prejudiced  by  his  counsel's  omissions 
and  failures.     The  burden  of  proof  of  proving  effectiveness  of  counsel 
was  thus  shifted  to  the  government. 

Keeping  in  mind  that  this  was  a  fourteen  day  trial  and  the 
Reporter's  Transcript  consists  of  2,  777  pages,   involving  108  witnesses, 
the  following  is  every  action  that  the  representing  attorney  took. 

On  February  28,   1967,   by  order  of  the  court,   Thomas  P, 
Price  was  appointed  counsel  for  Peter  C,    Unger.     On  March  24,   1967, 
the  attorney  filed  a  Motion  for  Severance  of  Defendant,   and  a  Motion 
to  Sever  Counts  in  Indictment.     Both  mictions  were  denied. 

On  March  27,   1967,   the  attorney  filed  a  Motion  for  Transfer 
of  Case  to  the  District  Court  of  California,   Southern  District,   which 
was  denied. 

On  June  24,   196  7,   the  attorney  stated  to  the  Court  that  he 

could  not  stipulate  to  the  authenticity  of  certain  exhibits  pertaining  to 

defendant  Peter  C.    Unger  and  their  admissibility  before  the  time  of 

trial.     On  June  26,    1967  the  attorney  filed  a  Stipulation  relating  to 

Exhibits.     This  is  the  complete  extent  of  pretrial  activity  by  the 

attorney.     Not  filed  was  a  trial  brief  nor  a  request  for  service  upon 
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witnesses  nor  suggested  questions  in  voir  doiring  the  jury  nor  any 
request  for  travel  funds  or  expenses  to  interview  witnesses. 

The  trial  started  July  18,   1967,   with  the  first  testimony  on 
July  19,   1967,     On  that  date  the  attorney  joined  in  motion  for  mistrial 
because  of  publicity  of  newspaper  articles  (R.  T. ,    p.   17).     On  that  day 
six  witnesses  testified,    all  involving  or  implicating  the  defendant. 
The  attorney  made  no  objections  of  any  kind,    did  no  cross-examination, 
nor  did  he  speak,    except  to  say,    "No  questions.  " 

On  the  third  day  of  trial,   July  20,    1967,   ten  witnesses 
testified,    eight  of  which  involved  or  im.plicated  the  defendant.     The 
attorney  did  a  short  voir  dire  of  witness,    Raymond  Paonessa  and  iTiade 
one  objection  which  was  sustained  (R.T.,    p.    315). 

The  attorney  objected  to  the  relevancy  to  a  question  asked 
witness  Donald  F.    Zimmer,   and  was  overruled,    (R,T.   ,    p.    364), 
The  attorney  further  objected  to  the  asking  of  a  leading  question  of 
this  same  witness,    and  was  sustained  (R.  T.,    p,    380).     No  other 
objections,    no  cross-examination  by  this  attorney. 

On  the  fourth  day  of  trial,    July  21,    1967,   thirteen  witnesses 
testified,    six  involving  or  implicating  the  defendant.     The  attorney  did 
a  very  brief  cross-examination  of  one  witness,    Fred  B.   Harris  (R.  T. , 
p.    636).     No  other  cross-examination  or  objections  made. 

On  the  fifth  day  of  trial,    Jul}^  24,    1967,    seventeen  witnesses 

testified,    sixteen  giving  testimony  involving  or  implicating  the 

defendant.     The  attorney  was  near  mute  the  entire  day. 

On  the  sixth  day  of  trial,   July  25,   1967,    seven  witnesses 
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testified,   five  giving  testimony  involving  or  implicating  the  defendant. 
The  attorney  was  near  mute  the  entire  day. 

On  the  seventh  day  of  trial,    July  26,    1967,    seventeen 
witnesses  testified,   four  giving  testimony  involving  or  implicating  the 
defendant.     The  attorney  was  near  mute  the  entire  day. 

On  the  eighth  day  of  trial,   July  27,   1967,   twelve  witnesses 
testified,    four  giving  testimony  involving  or  im.plicating  the  defendant. 
The  attorney  asked  for  a  limiting  instruction  as  to  testimony  not 
involving  the  defendant  v/hich  was  given  by  the  court  (R.T, ,    p,  1577), 

The  attorney  made  one  objection  to  the  testimony  of 
James  McClosky,   which  was  sustained  (R.  T.  ,    p.   1598).     No  other 
objections  nor  cross-examination. 

On  the  ninth  day  of  trial,   July  28,    196  7,   twelve  witnesses 
testified,   three  giving  testimony  involving  or  im.plicating  the  defendant. 
The  attorney  was  near  mute  the  entire  day. 

On  the  tenth  day  of  trial,    July  31,    196  7,   tv/enty-one 
witnesses  testified,   three  giving  testim-ony  involving  or  implicating  the 
defendant.     The  attorney  was  near  mute  the  entire  day. 

On  the  eleventh  day  of  trial,   August  1,   1967,    one  witness 
and  the  defendant  testified. 

The  attorney  moved  for  a  directed  verdict  of  acquittal  on 

the  ground  and  for  the  reason  that  there  is  a  failure  of  proof,   which 

motion  is  denied  (R.  T. ,    p.    2269),     The  attorney  gave  argument 

supporting  his  motion  (R.T.,    p.    2269  to  2272), 
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The  attorney  moved  to  strike  Overt  Act  No.    20,    and  the 
court  reserved  judgment  on  said  motion  (R.  T, ,    p.    2277), 

At  the  conclusion  of  the  direct  examination  of  defendant 
Unger,   the  attorney  elicited  as  follows:    (R.  T. ,    p.    2362-2363) 

PRICE:    Now,   as  you  know,    Mr,    Unger,   you  are  charged 

in  one  count  in  what  originally  was  a  seventeen  count  indictment. 

There  are  several  counts  that  have  been  --at  least  three  counts  that 

have  been  dismissed  as  of  now.     Excuse  me,    it  is  a  sixteen  count 

Indictment.     But,    as  3^ou  know,   you  are  charged  in  just  the  one  count 

on  conspiracy;  is  that  right? 

UNGER:    That's  right. 
i 

PRICE:    Now,    I  am  going  to  ask  you,    Mr.    Unger,   you  have 
sat  here  now  and  you  have  heard  all  of  these  transactions  from  these 
various  people.     I  think  there  were  109  witnesses  that  testified  in  this 
case  prior  to  the  defense  putting  on  their  testimony. 

UNGER:    Yes,    sir. 

PRICE:    And  you  are  charged  in  this  conspiracy  with, 
among  other  things,    of  course,    conspiring  to  defraud  the  United  States 
of  America  and/ or  an  agency  thereof, 

MR,   SEPENUK    'Prosecuting  attorney)  :    To  correct  the 
record,   he  has  not  been  charged  with  that  at  all.     He  is  not  named  in 
that--- 

PRICE:    Oh,    am  I  confusing  that  with  14,    Mr, 

SEPENUK:    That  is  14  that  you  just  m.entioned.     He  is  not 
charged  with  that.     He  is  charged  in  Count  1,    which  is  not  the  count 
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charging  fraud  against  the  government.     He  is  charged  with  mail  fraud 
and  the  securities  fraud, 

PRICE:    Thank  you,   Mr.   Sepenuk,   you  are  absolutely  right. 

Further  on  this  day,   the  attorney  again  requests  a  ruling 
on  the  motion  to  strike  Overt  Act  No.    20  (R.  T. ,    p  2383). 

The  attorney  speaks  once  more,   to  advise  the  court  that 
his  argument  will  be  brief  (R.  T.  ,    p.  2391). 

On  the  twelfth  day  of  trial,   August  2,   1967,    one  witness 
testified,   whose  testimony  involved  and  implicated  the  defendant, 
and  the  defendant    completed  his  testimony.     The  attorney  made  one 
objection,    during  the  cross-examination  of  the  defendant,   as  to  the 
introduction  of  a  letter,   u^ithout  the  witness  first  reading  it,   which 
was  sustained,    (R.  T. ,    p.    2448). 

On  the  thirteenth  day  of  trial,   August  3,   1967,   the  attorney 
spoke  on  five  occasions.     He  got  stricken  words  from  Overt  Act  No. 
20  that  Unger  "represented  himself  as  an  officer  of  Golden  Rule 
Development"  (R.T.,    p  2657). 

The  attorney  made    a  motion  for  a  Directed  Verdict  of 
Acquittal,    which  was  denied  (R.  T.  ,    p.    2664). 

The  attorney  objected  to  any  merger  of  the  two  counts  of 
conspiracy  (R.  T,  ,    p.    2670). 

The  attorne^^  requested  a  ruling  on  his  objection  as  to  any 
merger,    which  was  sustained  (R.  T. ,    p.    2675). 

The  attorney  asked  the  court  as  to  the  propriety  in  discussio: 

of  non-controversal  elements  of  the  crime  of  conspiracy  in  argument 
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to  the  jury  (R.  T.,    p.    2679). 

On  thefcu^eenth  day  of  trial,   the  attorney  stated  that  he  had 
no  comments  as  to  the  proposed  jury  instructions  by  the  court 
(R.  T. ,    p.    2716).     The  attorney  did  not  submit  any  requested  jury 
instructions. 

The  attorney  discussed  the  court's  instructions  as  being 
prejudicial  to  the  defendant;  but  then  stated  that  he  was  not  critical  of 
the  court  as  that  was  the  only  way  that  the  court  could  instruct 
(R.T.,    p.    2771). 

Thus,    in  a  fourteen  day  trial,    involving  the  testimony  of 
109  witnesses,    of  which  49  gave  testimony  involving  or  im.plicating  the 
defendant,   the  attorney  spoke  on  but  twenty- one  occasions,    and  made 
but  three  objections  and  cross-examined  but  once  and  then  only  briefly. 
It  is  difficult  to  envision  a  contested  criminal  action  in  which  there 
would  exist  no  necessity  for  cross-examining  at  least  some  of  the 
prosecution's  witnesses. 

In  Cofidd    v  United  States,  263  F.  2d  686,    688  (9th  Cir.  ), 
the  court  quoted  the  following  from  Edwards  v  United  States,    78  U.S. 
App.   D.  C.    226,   139  F.  2d  365:     "The  right  to  the  assistance  of  counsel 
means  effective  assistance.  "'  , 

The  attorney,    after  ten  days  of  trial,    is  so  incompetent  and 
confused  that  on  direct  examination  of  his  own  client,    asks  him  if  he 
isn't  indicted  on  another  count  entirely  separate  from  that  which  the 
attorney  is  representing  the  defendant,    and  the  prosecutor  has  to 
straighten  the  attorney  out.     This  conduct  was  embarrasing  and  highly 

Page  63 


prejudicial  to  the  defendant. 

At  the  conclusion  of  the  government's  case,  Unger's 
attorney  moved  for  a  directed  verdict  and  argued  as  follows  (R,  T, , 
p.    2664): 

"But  the  thing  is  that  Mr.   Unger,   being  involved  in  only- 
Count  I,    I  can't  see,   your  honor,    where  they  have  shown  anything, 
except  through  inference  and  that  is  that  it  amounts  to,   and  there  are 
several  inferences.     There  are  probably  many  of  them,   but  all  these 
transactions  infer  that  Mr,    Unger  was  part  of  this  conspiracy  to 
defraud  the  United  States  of  America  or  its  agencies  and,   in  this 
particular  case,   the  Federal  Housing  Adniinistration.     And  I  say  that 
the  proof  is  completely  devoid  of  any  evidence  that  Mr.    Unger  was  in 
this  conspiracy  to  accomplish  the  ends  that  the  government  has  attempt 
to  prove. . . " 

It  is  clear  from  the  argument  at  the  conclusion  of  the  case 
that  Unger's  attorney  thinks  he  is  charged  with  a  conspiracy  to  defraud 
the  United  States  of  America.     Thus  revealing  that  he  believes  the  most 
important  part  of  the  case  against  Unger  is  the  inferences  that  he  agree 
to  defraud  agencies  of     the  United  States,  particularly  the   Federal 
Housing  Authority,      He  m^akes  no  references  to  any  other  victims  or 
specific  transactions.     He  has  totally  jnissed  the  point  of  the 
prosecution's  case  and  mistakenly  is  defending  against  Count  XIV  in 
which  Unger  is  not  charged.     The  attorney's  trial  strategy  is  thus 
revealed  to  be  totally  irrelevant  to  the  specific  charge  against 
Unger, 
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The  failure  to  object  often  to  the  evidence  introduced  is 
indicative  only  of  the  amount  of  action  that  the  attorney  took,   not  as  to 
the  possible  propriet}^  of  his  remaining  silent. 

The  attorney's  near  complete  failure  to  cross-examine 
is  again  indicative  of  the  lack  of  action  taken  by  the  attorney. 

The  failure  to  file  a  motion  for  the  issuance  of  subpoenas 
and  the  failure  to  call  any  defense  witnesses  is  incredible  in  view  of 
Unger's  decision  to  take  the  stand  and  fight.     The  failure  to  move  for 
misjoinder  under  Rule  8  (b)  was  highly  damaging  to  Unger. 

The  overall  effect  is  akin  to  no  representation  whatsoever, 
for  the  accused's  defense  would  have  been  as  well  presented  had  he 
had  no  attorney  at  all.     The  representation  afforded  was  thus  not  effect- 
ive assistance  of  counsel  and  Unger  was  denied  due  process  of  law. 

The  refusal  of  the  court  to  allow  expenses  for  interviewing 
witnesses  as  well  as  the  subpoena  expenses,    also  prevented  Unger 
from  obtaining  due  process  of  law. 
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G.  THERE  WAS  A  MATERIAL  VARIANCE  BETWEEN  THE 
PLEADING  AND  PROOF  REQUIRING  A  REVERSAL  AS  TO  DEFENDAI^ 
PETER  C.  UNGER  IN  THAT  MULTIPLE  CONSPIRACIES  WERE  .-^ 
ATTEMPTED  TO  BE  PROVEN  UNDER  COUNT  I. 

The  proof  demonstrates  that  each  overt  act  alleged  under 
Count  I  was  in  fact,  a  separate  conspiracy,   if  there  was  in  fact,    any 
conspiracy  at  all.     The  alleged  agreement  had  as  its  object,   the 
violation  of  the  anti-fraud  section  of  the  securities  act  directly  and  by 
the  use  of  mails.     The  indictment  is  vague  as  to  when  this  agreement 
was  entered  into.     The  period  of  time  covered  is  apparently  commenc- 
ing prior  to  1963,   when  Unger  executed  trust  deeds  and  ending  on  the 
date  of  the  indictment  on  December  7,    1966,    a  period  in  excess  of 
three  ^"ears.     Of  the  64  overt  acts  listed  in  Count  I,    in  only  6  is  Unger' 
name  mentioned.     Every  purchase  or  proposed  purchase  of  property 
from  alleged  victims,    if  there  was  a  conspiracy,   was  a  separate 
conspiracy.     There  were  at  least  23  purchases  or  alleged  purchases  of 
properties  listed  as  overt  acts  in  Count  I.     The  properties  ranged 
from  houses  to  multi-million  dollar  hotels  and  apartments  and 
spanned  a  period  of  in  excess  of  3  years.     Each  transaction  was  a 
complex  individually  negotiated  transaction  with  each  property  owner 
having  his  own  individual  requirements.     None  of  these  properties 
could  liave  been  anticipated  in  advance  to  be  available  for  purchase 
until  they  were  listed  for  sale  by  the  owners. 

Analyzed  from  the  point  of  view  of  notes,    both  secured  and 
unsecured  that  were  created  for  the  purpose  of  exchanging  property, 
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there  \vould  be  seven  different  conspiracies.     There  were  seven 
different  individuals  and  corporations  who  signed  the  notes,   all  at 
different  times  and  places.     If  there  were  an  initial  agreement,    every 
time  a  new  party  came  into  the  venture,    and  new  notes  were  used, 
implicitly  a  new  agreement  would  have  been  required  to  establish  the 
relationship  of  the  parties  atTiong  themselves. 

The  one  defendant  common  to  the  other  defendants  was  J, 
Wagner,     If  J,   Wagner  had  an  agreemient  Vv'ith  Unger  to  use  the  notes 
executed  by  Unger  to  defraud  others  and  share  the  profit  s    in  some 
manner  with  Unger,   J,   Wagner's  later  agreement  with  each  of  the  othe 
defendants  would  be  a  separate  conspiracy.     He  joined  Vv-ith  Christensei 
and  Jongeward  at  apparently  the  same  time,   but  each  of  the  other 
defendants  is  alleged  to  have  joined  at  a  later  time.     The  relationship 
of  each  defendant  with  J,   Wagner  was  different,    even  if  it  be  concluded 
that  each  conspired  with  J,   Wagner  to  defraud  property  owners. 

Even  if  it  be  concluded  that  Unger  conspired  with  the 
defendants  on  several  transactions,   where  his  trust  deeds  were  traded 
and  where  he  had  some  connection  with  the  transaction,    he  would  not 
have  conspired  in  connection  w"ith  the  other  transactions,    particularly 
the  transactions  where  GRR  issued  unsecured  notes  and  fortified 
same  by  showing  high  net  Avorth  financial  statements.     That  being  the 
case,   the  variance  would  be  highly  prejudicial  to  Unger. 

In  the  leading  case  of  Kotteakas  v  United  States,    328  U,  S, 

750,   the  petitioner  and  31  others  were  indicted  for  a  single  general 

conspiracy  to  violate  the  National  Housing  Act  by  inducing  lending 

institutions  to  make  loans  which  would  be  offered  to  the  Federal 
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Housing  Administration  for  insurance  on  the  basis  of  false  and 
fraudulent  information.     Nineteen  defendants  were  brought  to  trial  and 
the  cases  of  13  were  submitted  to  the  jury  and  7  were  convicted.     The' 
evidence  proved  eight  or  more  different  conspiracies  by  separate 
groups  of  defendants  which  had  no  connection  with  each  other  except 
that  all  utilized  one.    Brown,    as  a  broker  to  handle  fraudulent 
applications,   who  knew,   when  he  obtained  the  loans  that  the  proceeds  w 
not  to  be  used  for  the  purposes  stated  in  the  applications. 

The  court  held  the  rights  of  the  petitioner  were  substantial 
prejudiced,    stating  that  "if  one  cannot  say  with  fair  assurance  after 
pondering  all  that  happened  without  stripping  the  erroneous  action  fronr 
the  whole,   that  the  judgment  was  not  substantially  swayed  by  the  error. 
it  is  impossible  to  conclude  that  substantial  rights  were  not  affected.  " 

At  page  773  "when  many  conspire,   they  invite  mass  trial 
by  their  conduct.     Even  so,   the  proceedings  are  exceptional  to  our 
tradition  and  call  for  use  of  every  safeguard  to  individualize  each 
defendant  in  relation  to  the  mass,  " 

The  court  stated  in  the  Kotteakas  case  on  page  766  describi 
the  burden  applicable  to  the  instant  case  as  follows: 

"Obviously  the  burden  of  defense  to  a  defendant,    connected 

with  one  or  a  few  of  so  many  distinct  transactions,    is  ^^astly  different 

not  only  in  preparation  for  trial,    but  also  in  looking  out  for  and  securing 

safeguard  against  evidence  affecting  other  defendants,   to  prevent  its 

transference  as  "harmless  erro:^"  or  by    psychological  effect,    in  spite 

of  instructions  for  keeping  separate  transactions  separate,  " 
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The  instant  case  created  an  infinitely  greater  burden  on 
Unger  than  the  Kotteakas  case  because  of  its  multitude  of  complicated 
business  transactions  as  well  as  its  geographically  widespread 
operations.     Such  a  burden  was  truly  overw-helming  particularly  when 
the  indigent  status  of  Unger  is  taken  into  account  as  well  as  the  ineffect 
iveness  of  counsel. 
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H.  THE  TRIAL  COURT  ERRED  IN  NOT  SEVERING  THE 
TRIAL  OF  PETER  C.  UNGER  FROM  THE  OTHER  DEFENDANTS 
BASED  ON  PREJUDICIAL  JOINDER  UNDER  RULE  14  OF  THE 
FEDERAL  RULES  OF  CRIMINAL  PROCEDURE. 

If  the  court  determines  there  is  no  misjoinder  under 
Rule  8  (b)  of  the  Federal  Rules  of  Criminal  Procedure,   then  the 
trial  of  Unger  should  have  been  severed  from  the  other  defendants 
because  of  the  extreme  prejudicial  effect  of  a  joint  trial,    under 
Rule  14.     The  reasons  cited  in  the  argument  concerning  multiple 
conspiracies  are  applicable  here  and  the  followii:ig  are  reasons 
why  the  joinder  prejudicied  Unger: 

1)  Multiple  conspiracies  were  involved  in  Count  I, 
rather  than  a  single  conspiracy. 

2)  The  fact  that  only  1  of  17  Counts  or  6%  of  the  charges 
pertained  to  Unger  meant  that  the  overwhelming  evidence  presented 
did  not  pertain  to  Unger  and  thus  greatly  confused  the  jury. 

3)  Unreasonable  expense  was  iinposed  on  Unger  in 
subjecting  him  to  lengthy  trial,   the  great  majority  of  which  did  not 
pertain  to  him. 

4)  It  was  an  undue  and  unreasonable  hardship  on  Unger 

to  subject  him  to  a  trial  in  Portland,    Oregon,    a  place  over  2000  miles 

from  his  home  that  he  had  never  set  foot  in,   where  the  only  actual 

overt  acts  Unger  did,    in  connection  with  the  purported  securities 

fraud  was  to  execute  trust    deeds  in  California  some  1  to  3  years  prior 

to  the  time  they  were  allegedly  transferred  in~  violation  of  the  Securitie 

l^aw.  Page 
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5)  The  vast  publicity  surrounding  the  trial  and  the 
other  defendanta  prevented  linger  from  getting  a  fair  trial. 

6)  linger  was  prevented  from  calling  the  co-defendant 
John  Wagner  as  a  witness  since  he  chose  not  to  take  the  stand. 

In  the  United  States  v  Echeles  ,     (CA  7th  1965)  352  F2d 
892,   the  court  held  that  where  it  was  clear  from  the  record  that 
the  codefendant  would  testify  in  exculpation  if  a  severance  were 
granted,    denial  of  a  severance  would  be  an  abuse  of  process. 

In  United  States  v  Decker,  (CA  4th)  140  F2d  375,   the  court 
held  where  evidence  established  severance  should  have  been  granted 
to  insure  a  fair  trial,    a  new  trial  will  be  granted. 

The  rationale  in  the  Kotteakos  case  (supra)  is  also 
applicable  to  prejudicial  joinder.     The  court  stated  the  defendants 
1b.  d  a  right  "not  to  be  tried  en  masse  for  a  conglomeration  of 
distinct  and  separate  offenses  committed  by  others  as  shown  by  this 
record. " 

The  confusion  of  the  jury  with  respect  to  separating  the 
evidence  is  shown  by  the  court's  statement  (Tr.  2674):     "It  would 
be  quite  easy  for  the  jury  and  even  legitimate  under  tlie    instructions, 
I  think,   that  have  been  submitted  to  find  them  guilty  on  both  Count  I 
and  14  for  the  same  identical  acts,    and  obviously  that  would  not  be 
fair.  .  .  " 

Therefore  the  conviction  of  Unger  should  be  reversed 
based  On  prejudicial  joinder. 
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I.     THE  TRIAL  COURT  ERRED  IN  ADMITTING  ADMISSIONS  OF 
PETER  C.    UNGER  TO  AN  INVESTIGATION  OFFICER,   WHERE  HE 
HAD  NOT  BEEN  ADEQUATELY  ADVISED  OF  HIS  CONSTITUTIONAL 
RIGHTS. 

Jam.es  E.    McCloskey,    an  agent  for  the  Federal  Bureau  of 
Investigation  was  permitted  to  testify  at  length  to  admissions  made  by 
Peter  C.   Unger  during  interviews  made  on  NoveiTiber  17,    1965  and  on 
one  additional  occasion  (R.  t,    p  1584-1601.)    He  testified  that  Mr.    Unger 
was  advised  of  his  constitutional  rights,    (R.  T,    p  1584),   but  he  did  not 
testify  that  Adr,    Unger  Vv'as  entitled  to  an  attorney  and  if  he  couldn't 
afford  an  attorney,     t  he  court  would    appoint  one,    nor  that  he  had  a 
right  to  remain  silent  and  that  an}i;hing  he  said  could  b  e  used  against 
him.     He  further  testified  that  Unger  responded  that  he  felt  he  had  done 
no  wrong  and  did  not  feel  he  needed  an  attorney,   thus  inferring  that  at 
least  the  need  for  an  attorney  was  discussed.     However,    since  there 
was  no  inference  of  Mr.    Unger  being  advised  of  his  right  to  remain' 
silent  and  that  anything  he  said  could  be  used  against  him,   the 
admonitions  were  insufficient.     The  testimony  of  Unger' s  admissions 
were  highly  prejudicial  and  were  made  after  the  accusatory  stage  had 
been  clearly  reached.     The  fact  that  no  objection  was  made  to  the  testi- 
mony due  to  the  incompetency  of  Unger' s  counsel  should  not  be  deemed 
a  waiver  of  the  objection. 

James  R.   Neves,    also  an  agent  of  the  Federal  Bureau  of 
Investigation,  testified   to  admissions  made  by  Unger  on  August  29,    1966 
(R.T.    pg  1602-1608)    He  testified  that  he  also  advised  Unger  of  his 
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constitutional  rights  but  did  not  specify  what  the  specific     advice  was 
nor  did    he  testify  as  to  any  response  Unger  made.     This  testimony  of 
admissions  was  similarly  highly  prejudicial  and  was  received  subse- 
quent to  the  accusatory"  stage  being  reached  and  should  have  been 
excluded. 

The  case  of  Miranda  v  State  of  Arizona,    (1966)  384  U.S. 
436,    required  that  where  a  person  was  in  custody,    prior  to 
interrogation,   he  must  be  clearly  informed  that  he  has  the  right  to  re- 
main silent  and  that  anything  he  says  will  be  used  against  him  in  court; 
he  must  be  clearly  informed  that  he  has  the  right  to  consult  with  a 
lawyer  and  to  have  the  lawyer  with  him  during  interrogation, .  and  that, 
if  he  is  indigent,   a  lawyer  w^ill  be  appointed  to  represent  him.     The 
court  further  stated  that  where  an  interrogation  is  conducted  without  th 
presence  of  an  attorney  and  a  statement  is  taken,   a  heavy  burden 
rests  on  the  government  to  demonstrate  that  the  defendant  knowingly 
and  intelligently  waived  his  right  to  counsel.     The  case  of  Carnley  v 
Cochran,    369  U.S.    506,    516  (1962),    was  cited  with  approval  as  follows: 
"Presuming  waiver  from  a  silent  record  is  impermissible.        The 
record  must  show,    or  there  must  be  an  allegation  and  evidence  which 
show  that  an  accused  was  offered  counsel,   but  intelligently  and  under- 
standingly  rejected  the  offer.     An^-thing  less  is  not  waiver.  " 

Testimony  that  Unger  was  advised  of  his  constitutional 
ri<7hts  was  a  conclusion  and  insufficient  evidence  of  waiver.     The  fact 
that  his  counsel  did  not  voir  doir  the  witness  is  also  not  a  waiver, 
because  of  counsel's  ineffectiveness.     The  fact  that  Unger  was  not  in 
actual  physical  custody  goes  beyond  the  Miranda  case.     In  Mathis  v 
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United  States,    36  L.  W.    ,    4379,   the  court  held  that  the  failure  of  an 
Internal  Revenue  agent  to  give  the  Miranda  warnings  prior  to  routine 
questioning  was  grounds  for  reversal.     In  this  case  the  man  was  a 
Florida  prisoner,   but  his  custody  had  nothing  to  do  with  the 
interrogation.     The  U.  S.   Supreme  Court  has  docketed  the  case  of 
Kubik  V  United  States,   docket  No.    309,    appealing  from  the  8th  Circuit 
decision  dated  May  20,    1968.     This  case  squarely  raises  the  question 
of  whether  or  not  the  Miranda  warnings  are  applicable  to  all  governme 
interrogations  inade  in  the  course  of  official  investigations  that  seek 
to  elicit  information  that  can  be  used  in  criminal  prosecution. 
Assuming  the  court  holds  that  the  warnings  are  applicable,   the 
decision  will  be  right  on  point  with  the  instant  case.     It  is  submitted 
that  the  court  will  decide  that  the  warnings  are  applicable,    and  that 
hence  Unger  should  have  been  so  warned,    and  the  failure  to  do  so  was 
reversible  error. 

Miranda  v  State  of  Arizona,    (1966)  384  U.S.   436,    86  S.   Ct. 
1602,    162  Ed  2d,    694. 

After  the  accusatory  stage  was  reached,   the  defendant 
should  be  advised  of  his  constitutional  rights. 

Chapman  v  State  of  California,  (1967)    386  U.S.    10 

Mathis  V  United  States,    36  L.W.  4379,    Failure  of  IRS  agent 
to  give  the  Miranda  warnings  before  questioning  a  Florida  prisoner 
was  grounds  for  reversal. 

Docket  No.    309    Kubik  v  United  States,    C.A.    8(5-20-68) 
Court   held  that  Alcohol  and  tobacco  Tax  Unit  Investigator's  failure  to 
give  Miranda  warnings  to  night  club  owner  during  pre- custody  interro- 
gation at  night  club,  did  not  bar  use  against  hini  of  statements  made  to 


agent.     A  question  presented  to  the  Supreme  Court  is:    Must  warnings 
required  by  Miranda  v  Arizona^    384  U.  S.    436,     be  given  only  to 
suspects  who  have  been  arrested  or  physically  taken  into  custody,    or 
are  they  applicable  to  all  government  interrogations  made  in  course 
of  official  investigations  that  seek  to  elicit  information  that  can  be 
used  in  criminal  prosecution^  .' 

Miranda  v  Arizona,    384  U.  S.    436,     The  prosecution  may 
not  use  statements,   whether  exculpatory  or  inculpatory,    stemming  froi 
questioning  initiated  by  law  enforcement  officers  after  a  person  has  bee 
taken  into  custody  or  otherwise  deprived  of  his  freedom  of  action  in 
any  significant  way,    unless  it  demonstrates  the  use  of  procedural  safe- 
guards  effective  to  secure  the  fifth  amendement  privilege  against  self- 
incrimination. 

In  the  absence  of  other  effective  measures  the  following 
procedures  to  safeguard  the  Fifth  Amendment  privilege  must  be 
observed:    The  person  in  custody  must,    prior  to  interrogation,   be 
clearly  informed  that  he  has  the  right  to  remain  silent  and  that  an}i;hin| 
he  says  will  be  used  against  him  in  court;  he  must  be  clearly  informed 
that  he  has  the  right  to  consult  with  a  lawyer  and  to  have  the  lawyer 
with  him  during  interrogation  and  that,    if  he  is  indigent,    a  lawyer  will 
be  appointed  to  represent  him, 

Wliere  an  interrogation  is  conducted  without  the  presence  o: 
an  attorney  and  a  statement  is  taken,    a  heavy  burden  rests  on  the  govei 
ment  to  demonstrate  that  the  defendant  knowingly  and  intelligently 
waived  his  right  to  counsel. 
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A  statement  was  made  in  Carnley  v  Cochran,    369  U.S.    506^ 
516,    (1962)  which  is  applicable  here: 

"Presuming  waiver  from  a  silent   record  is  impermissible. 
The  record  must  show,    or  there  must  be  an  allegation  and  evidence 
which  shows  that  an  accused  was  offered  counsel  but  intelligently  and 
under  standingly  rejected  the  offer.     Anything  less  is  not  waiver.  ;' 
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J.     THE  TOTALITY  OF  THE  ERRORS.   INCLUDING  PUBLICITY. 
CHANGE  OF  VENUE..   MISJOINDER.   INADEQUACY  OF  COUNSEL, 
VARLANCE.    IF  INSUFFICIENT  STANDING  ALONE,   WHEN  CON- 
SIDERED AS  A  WHOLE  DENIED  PETER  C,    UNGER  DUP:  PROCESS 
OF  LAW^  AND  THE  CONVICTION  SHOULD  BE  REVERSED. 

Trial  of  this  action  took  place  in  Portland,    Oregon,    a 
city  that  Unger  had  never  been  in,    and  over  1,  500  miles  from  his 
home  in  San  Diego,    California.     A  great  deal  of  publicity  was 
generated  in  the  foreclosure  of  the  Hollywood  Towne  House,    a 
Federal  Housing  Administration  sponsored  multiple  story  apart- 
ment project.     This  publicity  went  on  for  about  a  year  prior  to  the 
trial.     The  trial  Avas  also  widely  publicized.     The  court  did  not 
poll  the  jurors  individually  as  to  whether  or  not  they  had  read  the 
publicity  concerning  the  trial.     The  fact  that  a  great  deal  of  publicity 
was  in  evidence  prior  to  the  trial  and  would  continue  through  the 
trial,    strongly  supported  the  appeal  to  change  the  trial  venue,   which 
the  court  failed  to  do. 

The  joinder  of  Unger  v/ith  the  other  defendants,    who  W'ere 
charged  with  16  other  counts,    inevitably  led  to  a  great  deal  of 
confusion  and  prejudice  in  the  minds  of  the  jurors. 

The  defendant's  court  appointed  attorney  was  almost 
totally  ineffective.     The  variance  between  the  pleading  and  proof  was 
highly  material.     The  admissions  made  by  Unger,   were  made  without 
adequate  representation. 

The  overall  effect  of  the  entire  proceedings  when 
weighed  as  a  v^hole  is  that  Unger  was  denied  due  process  of  law  in  the 
conduct  of  the  trial.  Page  77 


1  VI    CONCLUSION 

2  The  conviction  of  Peter  C.    Unger  should  be  reversed 

3  under  each  of  the  arguments  presented.     Alternatively  a  new  trial 

4  should  be  ordered. 
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6  Respectfully  submitted, 
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Q.E  R  T_I  j;_I_CA_T  i_o  N 
I  certify  that,    in  connection  with  the  preparation 
of  this  brief,   I  have  examined  Rules  18,    19,   and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that  in  my  opinion  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 


JOSEPH  E.    O'CONNOR  1 

'Attorney  for  Appellant- 
Defendant 
PETER  C.    UNGER 


